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Monday, July 9, 2007

 SEQ CHAPTER \h \r 1--- Upon commencing at 9:30 a.m.

     MR. SOMMERVILLE:  Please be seated.  Thank you.

     The Board is convened this morning in the matter that has been assigned Board file number EB-2007-0598.  This relates to an application by Union Gas Limited, seeking approval for final disposition and recovery of certain 2006 year-end deferral-account balances, and also the 2006 year-end earnings sharing amount.

     This oral hearing arose as the result of a Procedural Order, and sitting with me today is Mr. Ken Quesnelle.  And my name is Paul Sommerville.


Can I have appearances, please?


APPEARANCES:
     MR. PENNY:  My name is Michael Penny.  I appear on behalf of the applicant, Union Gas Limited.

     MR. SOMMERVILLE:  Thank you, Mr. Penny.

     MR. PENNY:  And with me are Mr. Packer and Mr. Ripley, who are with Union Staff, and before you is Ms. Elliott, who will be Union's witness in today's proceeding.

     MR. SOMMERVILLE:  Hello, Ms. Elliott.

     MR. MILLAR:  Good morning, Mr. Chair.  Michael Millar, counsel for Board Staff.  With me is Mr. Vincent Cooney.

     MR. THOMPSON:  Good morning, Mr. Chairman.  Peter Thompson for the Industrial Gas Users Association.

     MR. SOMMERVILLE:  Mr. Thompson.

     Mr. DeVELLIS:  Good morning, Mr. Chairman.  John DeVellis for School Energy Coalition.

     MR. SOMMERVILLE:  Thank you.

     MR. AIKEN:  Good morning.  Randy Aiken on behalf of the London Property Management Association.


MR. SOMMERVILLE:  Mr. Aiken.

     MR. WIGHTMAN:  Good morning, Mr. Chair.  James Wightman, on behalf of the Vulnerable Energy Consumers Coalition.


MR. SOMMERVILLE:  Mr. Wightman.

     MR. WARREN:  Robert Warren for Consumers Council of Canada.

     MR. SOMMERVILLE:  Thank you, Mr. Warren.

     MR. GRUENBAUER:  Good morning, Mr. Chair.  Jim Gruenbauer for City of Kitchener.

     MR. SOMMERVILLE:  Thank you, Mr. Gruenbauer.

     MS. BODNAR:  Good morning.  Barbara Bodnar for Enbridge Gas Distribution.

     MR. SOMMERVILLE:  Thank you.


MS. ANCHETTA:  (Inaudible)

     MR. QUESNELLE:  Your microphone may not be on.

     MS. ANCHETTA:  Annabelle Anchetta for Union Gas.  I'm just observing.

     MR. SOMMERVILLE:  Are there any preliminary matters?


PRELIMINARY MATTERS:
     MR. THOMPSON:  Yes, Mr. Chairman.  I have a couple of -- if I might be permitted.  One is with respect to the written argument of IGUA.  That's due today.  And I just wanted to advise the Board that it's being typed in Ottawa now, and I expect to have it, if not by the mid-morning break, by the luncheon break.

     MR. SOMMERVILLE:  This is the argument with respect to all of the other issues other than this one?

     MR. THOMPSON:  That's correct; yes.

     MR. SOMMERVILLE:  Thank you.

     MR. THOMPSON:  The second point I'd like to raise by way of preliminary is the letter that I sent on Thursday on behalf of the ratepayer representative groups.  It's July the 6th of 2007.  And it amounts to what I intended to be and what the others intended to be a position statement that would help the Board and others understand where the ratepayer representatives are coming from.

     Would it be appropriate to mark that now, Mr. Chairman?  There was sent with it, or shortly after, a documents brief.  It was sent electronically.  And I have some copies of it available as well.

     MR. SOMMERVILLE:  Mr. Penny, any comment?

     MR. PENNY:  I have no concerns about that.

     MR. SOMMERVILLE:  It seems appropriate to mark that as an exhibit, Mr. Millar.

     MR. PENNY:  This is a somewhat unusual case, in that it's a matter in which Union's already filed its argument on a matter that hasn't yet been heard, and so I can't begrudge my friend the opportunity to put his position on the record in advance as well.

     MR. SOMMERVILLE:  Thank you.

     MR. MILLAR:  Mr. Chair, we'll call the letter from Borden Ladner Gervais, dated July 6, 2007, Exhibit K1.1.

EXHIBIT NO. K1.1:  LETTER FROM BORDEN LADNER GERVAIS, DATED 6 JULY 2007

MR. MILLAR:  And Mr. Thompson, did you want the book of documents circulated as well?

     MR. THOMPSON:  Yes, please.

     MR. MILLAR:  And we'll call the documents brief filed on behalf of IGUA Exhibit K1.2.

EXHIBIT NO. K1.2:  DOCUMENTS BRIEF FILED ON BEHALF OF IGUA
     MR. SOMMERVILLE:  Thank you.

     MR. THOMPSON:  Thank you, Mr. Chairman.


Now, just with respect to the letter, there's one point that I wanted to mention at the outset, and that is, it appears at the bottom of page 1 and at the top of page 2, the ratepayer representatives wish to examine, certainly at this stage wish to examine, E&Y, and we would expect a witness to be available.


Union reported by letter, I think, late Friday afternoon, that a witness from E&Y would be unavailable.  I've indicated to Mr. Penny this morning that certainly I'm not prepared at this stage to waive my right to examine the E&Y witness, and suggested that we proceed with the examination of Ms. Elliott and revisit that question.


There may be a possibility at the conclusion of the examination of Ms. Elliott that my client would be prepared to waive that right.

     MR. SOMMERVILLE:  The letter refers to KPMG, Deloitte's.

     MR. THOMPSON:  Oh, sorry.

     MR. SOMMERVILLE:  Not Ernst & Young.

     MR. THOMPSON:  Yes.  It should be E&Y.  It's a typo.


This was screened by all of the ratepayer reps, so I was surprised that --

     MR. SOMMERVILLE:  Well, they were unanimous.


Mr. Penny.

     MR. PENNY:  Well, Mr. Chairman, perhaps that may be, as a practical matter, the appropriate way to proceed.  I must say that I, based on the content of Mr. Thompson's letter -- as I took the position that the challenge isn't to whether the accounting standards issue was in play.  I took it that my friend accepts that the accounting standards is what it is, and that the challenge is not whether these amounts have to be realized for audit and financial-statement purposes, but whether there's a basis for visiting those costs on the customers.

     And so it does seem to me that -- and Ernst & Young, of course, only speaks to the accounting-standards issue, not to any other issue.  So it did seem to me somewhat unusual that -- and I wondered why there was a desire to cross-examine.

     But rather than moot that now, it does -- Ms. Elliott is herself a chartered accountant, and, as I will cover this in examination-in-chief, oversaw this whole process, and I believe is in a position to answer any questions that relate to that in any event, so it may be that Mr. Thompson's approach will present us with a practical solution.  So I agree we should proceed on that basis.

     MR. SOMMERVILLE:  Thank you.


Are there any other preliminary issues before we hear the witness?  Perhaps you could swear the witness, Mr. Quesnelle.

     UNION GAS LIMITED - PANEL 1


Patricia Elliott; Sworn.

     MR. PENNY:  So, Mr. Chairman, the letter that Mr. Thompson referred to a moment ago of July 6, 2007 attached Ms. Elliott's CV, which was not previously filed, so I wonder if we might have that identified as the next exhibit.

     MR. MILLAR:  Exhibit K1.3.  That's Ms. Elliott's CV.

     EXHIBIT NO. K1.3:  CV OF PATRICIA ELLIOTT
     MR. PENNY:  Thank you, Mr. Millar.

     MR. MILLAR:  I'm sorry, Mr. Penny, does the Panel have copies of that?

     MR. SOMMERVILLE:  Yes.

     MR. MILLAR:  It's in the package.  Thank you.

     MR. QUESNELLE:  Yes.


EXAMINATION BY MR. PENNEY:

MR. PENNY:  Ms. Elliott, you, I gather, are currently the director of accounting and internal controls for Union Gas?

     MS. ELLIOTT:  I am; that's correct.

     MR. PENNY:  And you've been employed with Union Gas since 1981?

     MS. ELLIOTT:  That's correct.

     MR. PENNY:  And all the while in various financial and accounting roles.

     MS. ELLIOTT:  Yes.

     MR. PENNY:  You, I gather, have a Bachelor of 

Mathematics from the University of Waterloo, obtained in 

1980?

     MS. ELLIOTT:  I do.

     MR. PENNY:  You started after university with Clarkson 

Gordon, the accounting firm, in London, in 1977?

     MS. ELLIOTT:  Yes, that's correct.

     MR. PENNY:  You became an accountant in 1981?

     MS. ELLIOTT:  Yes.

     MR. PENNY:  And you're a member of the Institute of Chartered Accountants of Ontario and the Canadian Institute of Chartered Accountants?

     MS. ELLIOTT:  Yes, I am.

     MR. PENNY:  And you have appeared before this Board a couple of dozen times previously?

     MS. ELLIOTT:  Yes.

     MR. PENNY:  As a witness on financial and accounting matters for Union Gas?

     MS. ELLIOTT:  Yes.

     MR. PENNY:  And most recently a matter of weeks ago in the EB-2005-0211 proceeding involving Union Gas' sale of cushion gas.

     MS. ELLIOTT:  That's correct.

     MR. PENNY:  Now, the evidence relating to the deferred tax issue starts at page 9 of the prefiled testimony and ends on page 15.  Were you responsible for the preparation of that evidence?

     MS. ELLIOTT:  Yes, I was.

     MR. PENNY:  And mention is made in that evidence of the auditors, Deloitte & Touche.  Who at Union was principally responsible for the interface between Union and its auditors with respect to the 2006 financial statements?

     MS. ELLIOTT:  Principal responsibility would fall with the director of financial reporting, but I was also involved in that relationship.

     MR. PENNY:  Right.  Thank you.

Were you involved in the decision to realize deferred taxes associated with the long-term storage business in 2006, following the NGEIR decision of the Energy Board?

     MS. ELLIOTT:  Yes, I was.

     MR. PENNY:  And mention is also made of an independent opinion on the continued availability of the flow-through method of accounting for tax liabilities from Ernst & Young in the evidence.  Who at Union was principally responsible for retaining and instructing Ernst & Young?

     MS. ELLIOTT:  I was.

     MR. PENNY:  You’ve already indicated that you are a chartered accountant.  Is the Ernst & Young opinion an opinion shared by you?

     MS. ELLIOTT:  Yes, it is.

     MR. PENNY:  And then the interrogatories which touch on the deferred tax issue, and I'll recite these quickly so that we have it on the record, the Consumers Council B2.1 and B2.3 to 2.6; IGUA's interrogatories B3.1 to 3.6 and supplementary interrogatories 3.9 to 3.26; the LPMA's interrogatories B4.10 to 4.12; and the VECC interrogatory 

B5.4.

     Were you responsible for the preparation of those interrogatory responses, or were they done under your supervision?

     MS. ELLIOTT:  Either I was responsible for them or they were done under my supervision.

     MR. PENNY:  Thank you.  And for the purposes of the proceeding today, do you adopt the prefiled evidence that 

I've cited and those interrogatory responses?

     MS. ELLIOTT:  Yes, I do.

     MR. PENNY:  Now, very briefly by way of introduction, at the heart of the issue before us today is the difference between the so-called normalized method of accounting for taxes and the flow-through method of accounting for taxes, and when they apply.  Could you please explain what the difference is between normalized tax accounting and flow-through tax accounting, and when the flow-through method or the normalized method is available to a company?

     MS. ELLIOTT:  Certainly.  Generally speaking, all entities under Generally Accepted Accounting Principles are required to follow what is referred to as normalized tax accounting.  Normalized tax accounting is where the total income tax expense is calculated, and that's total currently payable and the total future tax expense payable.  Both the current liability and the future liability are recorded on the balance sheet.

     Future income tax liabilities generally arise from situations where the current deduction for tax purposes is greater than the accounting deduction, so there's a tax savings that is expected to reverse in future periods.  So there are a number of situations that give rise to timing differences in the tax calculation, and those timing differences give rise to future tax expenses and future tax liabilities.

     In this particular case, the focus is on tax depreciation versus book depreciation, so for storage assets, the tax depreciation at the beginning, once an investment is made, there is a higher rate of tax depreciation than book depreciation, which gives rise to tax savings in the early years, which will be reversed in the future years.

     There's an exemption in Canadian GAAP, at this point, for rate-regulated entities in that future income tax liabilities and future income tax expenses don't need to be recorded by rate-regulated entities, provided the entity meets the definition that's given in the Handbook.  Generally speaking, the definition is a situation where the rates are regulated by a third party.  The rates are set to recover a cost, and there's a reasonable expectation that the future costs can be recovered from customers in future rates.

     And that's referred to as the flow-through method of taxes, so only what is being recorded is the current tax expense and the current tax payable, with an understanding that the future tax expense and the future tax liability will be recorded in the future when it's built into rates.

     It's that issue that gives rise to the change when regulation changes for a part of the operation.

     MR. PENNY:  Right, and that really leads to my next question, which is:  What is it about the NGEIR decision that changed Union's ability to employ the flow-through method of tax accounting for a portion of its business?

     MS. ELLIOTT:  The NGEIR decision effectively unregulated a portion of Union's operation, so the ex-franchise storage services or the market price storage services are now outside of rate regulation.

     And once that decision was released, the expectation that we could recover in future rates those future costs was really the -- that triggered not meeting that criteria.

     So, for that portion of the operation that was not regulated, we had to record the future tax expense and the future tax liability associated with it.

     MR. PENNY:  Just so we're absolutely clear about this, what portion of Union's total unrecorded deferred tax liability was affected by the NGEIR decision?

     MS. ELLIOTT:  The portion that was affected was really only the portion that relates to the unregulated storage services.  We looked at the timing differences for the storage operation, and about one-third of that storage is now subject to the NGEIR decision and is unregulated.  So the 10.5 million represents, basically, 30 percent of the storage operation.

     MR. PENNY:  And you referred a couple of times to future taxes payable as a result of current or past economic activity.  In the case before us, what is the time period of the storage transaction activity that gives rise to the deferred tax issue? 

MS. ELLIOTT:  The 10.5 million relates to storage investments from the period 1997 to 2006.

     Prior to 1997, Union was actually on normalized taxes, so those expenses have been recorded.  It's only the 1997 to 2006 period that we're talking about.

     MR. PENNY:  And how would those roughly 10 million in taxes that we're talking about as the deferred tax issue have been treated for regulatory purposes, if they had been recovered earlier under the normalized method, during that period you just described, 1997 to 2006?

     MS. ELLIOTT:  If we had been on normalized tax accounting for that period, those expenses would have been recorded at that time.  They would have been allocated to the ex-franchise storage service.

     What would have happened is our ex-franchise storage services have been priced at market for some time.  The difference between the revenue and the costs is really a  revenue excess from that particular service.  That goes back to our in-franchise ratepayers as a deduction from their rates.

     If we had been forecasting these costs during the past ten years, the premium that went back to the in-franchise ratepayers would have been less by the amount of the deferred tax expense.

     So the 10.5 million would have been reflected as a reduction in the in-franchise premium.

     MR. PENNY:  Finally, how is Union proposing to treat the realization of those taxes in this case as a result of the circumstance that you described with the NGEIR decision?

     MS. ELLIOTT:  In this case, we have -- we also have deferral accounts for storage revenues in excess of what is underlying the Board-approved rates.  So all variances from what's underlying the Board-approved rates are subject to -- sorry, with respect to storage service are subject to deferrals.

     So we have revenues in excess of the Board-approved rates, and in this particular case the deferred tax expense has been reflected as a cost against those revenues.  So we're effectively sharing that cost, 75 percent with the ratepayers and 25 percent with the shareholders.

     MR. PENNY:  And how does that line up with the sharing of the benefits from that deferral account?

     MS. ELLIOTT:  As I said, the forecast amount, had it been part of the forecast, the ratepayer would get 90 percent of the forecast excess, but the ratepayer over that ten-year period has also gotten 75 percent of the excess storage revenues from the '97 to 2006 period.  So it lines up with the sharing of the benefits.

     MR. PENNY:  Thank you very much, Ms. Elliott.


Mr. Chairman, those are my questions in examination-in-chief.

     MR. SOMMERVILLE:  Thank you.


Mr. Thompson.

     CROSS-EXAMINATION BY MR. THOMPSON:
     MR. THOMPSON:  Thank you, Mr. Chairman.

     Ms. Elliott, could I just start getting some amounts straight?  Now, the deferred taxes in the evidence -- this is the ex-franchise, storage-related, deferred taxes amount -- grossed up for income taxes, as I understand it, is $16.475 million; is that right?  You find that number at page 14 of Exhibit A, tab 1, at line 25.

     MS. ELLIOTT:  That's correct; yes.

     MR. THOMPSON:  And the portion that you're seeking to recover from ratepayers by way of a deduction of credits in the S&T revenue deferral accounts is 75 percent of that number.  Am I correct?

     MS. ELLIOTT:  That's correct; yes.

     MR. THOMPSON:  So just stopping there, is it implicit in that proposition that Union is claiming this money only against the ratepayer's share of S&T margins?

     MS. ELLIOTT:  No.  The total revenues that are subject to deferral and the total costs that are subject to deferral create a margin, and the difference is, 75 percent of that margin is shared with the ratepayer and 25 percent is allocated to the shareholder.  So there's about 2.6 million of that cost that the shareholder is picking up.

     MR. THOMPSON:  Right.  Just to follow through on the numbers, if you wouldn't mind turning to Table 3.  This is at page 11 of the testimony.


And with the deferred tax liability charged against the long-term peak storage services account, that produces -- if I read this correctly -- a debit balance at line 9 of $9.341 million?

     MS. ELLIOTT:  That's correct.

     MR. THOMPSON:  And then if you turn up IGUA B3.3.  This is the same table, but with the deferred tax liability excluded therefrom; is that correct?

    MS. ELLIOTT:  Yes.

    MR. THOMPSON:  And in that scenario, what was a debit balance of $9,341,000 becomes a credit balance of $3,015,000?

     MS. ELLIOTT:  Yes, that's correct.

     MR. THOMPSON:  And the total of those two items is, would you take, subject to check, $12,000,356?

     MS. ELLIOTT:  Yes.

     MR. THOMPSON:  And that is 75 percent of the deferred tax liability of $16.475 million?

     MS. ELLIOTT:  That's correct.

     MR. THOMPSON:  Now, just in terms of the allocation of those amounts, on that particular line item, am I correct that I find the allocation factors and the amounts in Exhibit A, tab 2, Schedule 1?

     MS. ELLIOTT:  I believe those are the allocation of the dollars, not the factors.

     MR. THOMPSON:  Okay.  Sorry.  The allocation of the dollars.

     MS. ELLIOTT:  Yes.  Lines 4 and 5 are the allocation of the short- and long-term storage revenue.  So column T, line 5, is the $9.3-million.

     MR. THOMPSON:  Right.

     MS. ELLIOTT:  But you also have to consider the short-term storage revenues above that of $21 million in the total storage calculation.

     MR. THOMPSON:  Right.  But if the amount is disallowed as a charge against the S&T accounts, am I correct that the allocation, the resulting allocation, is shown in response to -- that particular line item is shown in response to an IGUA interrogatory, and it's Exhibit B3.5.


So we see at line, I think it's line 5, the credit item that I discussed previously of 3 million and 15?

     MS. ELLIOTT:  That's correct.  The other line on that schedule that changes, if it's disallowed in the deferral-account calculation, it will be a cost in the earnings sharing calculation.  So the earnings sharing line on that schedule is lower than it shows on the pre-filed evidence schedule.

     MR. THOMPSON:  Yes.  And just on that score, you say in, I think it's Exhibit B3.4, as well as in B3.19, what you've just said.  Namely, if it's not charged to the S&T account, 179-72, then you say it should be charged to the earnings sharing calculation, right?

     MS. ELLIOTT:  That's correct.

     MR. THOMPSON:  Right.  And if you're wrong there, that it's not chargeable against the earnings sharing calculation for 2006, then the earnings sharing amount remains at the $12.879 million, correct?

     MS. ELLIOTT:  Yes.

     MR. THOMPSON:  And there's also a dispute on earnings sharing with respect to the -- and this is in the written-argument phase -- as to the appropriateness of a non-utility adjustment that you made to earnings sharing of 1.278 million, correct?

     MS. ELLIOTT:  Yes.

     MR. THOMPSON:  Right.  And so if the ratepayers win on all those points, am I correct that the credit balance to be allocated at line 5 would be the 3,015,000?

     MS. ELLIOTT:  Yes, that is correct.

     MR. THOMPSON:  And the earnings sharing amount to be allocated at line 23 would be the $12.879 million, plus the backing out of the adjustment, the non-utility adjustment?

     MS. ELLIOTT:  Yes.

     MR. THOMPSON:  And I make that number, when you back out that adjustment, to be $14.462 million.  Would you take that, subject to check?

     MS. ELLIOTT:  Can you repeat that number?

     MR. THOMPSON:  $14.462 million.  And I'll just tell you how I got that.  If you go Exhibit A, tab 1, schedule 4, you see the grossed up earnings sharing amount at line 15 of $12.879 million, correct?

     MS. ELLIOTT:  Yes.

     MR. THOMPSON:  And at line 6 you have the non-utility adjustment or reduction of $1.278 million?

     MS. ELLIOTT:  Yes.

     MR. THOMPSON:  I went through the math and took that out and recalculated.  That's how I got the $14.462 million.

     MS. ELLIOTT:  All right.  I'll take that subject to check.

     MR. THOMPSON:  Thank you.  So that at issue here, I suggest, is the $12.356 million of deferred taxes, this question of whether anything is chargeable to earnings sharing, and this other add-on that is part of the written argument phase.

     The total of those items I make to be about $14 million; would you take that subject to check?

     MS. ELLIOTT:  Yes.

     MR. THOMPSON:  Now, moving then to the deferred tax question, you are a CA, you've indicated, and you've been so since when?  1981, is it?

     MS. ELLIOTT:  I think so.

     MR. THOMPSON:  Right.  A long time.  Can I take it, then, that you're familiar with the rate-regulated enterprise provisions of the CICA Handbook, I think it is, that you've quoted in your evidence at page 13 and 14?

     MS. ELLIOTT:  I am.

     MR. THOMPSON:  So there is nothing new in those provisions?

     MS. ELLIOTT:  No, there's nothing new in those provisions.

     MR. THOMPSON:  And you've known for some time, and I suggest Union's known for some time, about the criteria that apply to determine whether the regulatory treatment or the rate-regulated enterprise treatment is applicable?

     MS. ELLIOTT:  Yes, that's correct.

     MR. THOMPSON:  And as long as those criteria are satisfied, there is no obligation to record any deferred tax liabilities?

     MS. ELLIOTT:  That's correct.

     MR. THOMPSON:  Now, if you would turn to Exhibit B3.21.

     This question is based on the premise that Union, throughout 2006, was a rate-regulated enterprise.  Its rates for 2006 were regulated throughout the year.

     MR. PENNY:  Sorry.  I'm not sure what the question is.  

Mr. Thompson's told us what the premise of his question was.  I'm not sure that's an appropriate question for this witness.

     MR. THOMPSON:  Let me rephrase it.

     You will agree, I hope, Ms. Elliott, that Union's 2006 rates for ex-franchise storage services were rate-regulated?

     MS. ELLIOTT:  Yes.  The rates in 2006 that were charged for service came from the 2004 cost-of-service hearing and were approved by the Board and recovered costs.  And at the time of the 2004 hearing, there was an expectation that in this case the future income tax expenses would be recoverable in future rates.

     That held true until November 7th, 2006, when the 

Board's decision came out indicating that services for market-priced storage and that portion of Union's operation would be deregulated.

     So in 2006 the Board's decision triggered the change in accounting.

     MR. THOMPSON:  I'm suggesting to you that Union's range rates for ex-franchise storage services were in effect throughout calendar year 2006.  You agree or disagree?

     MS. ELLIOTT:  The rates were in effect through 2006.  

Yes.

     MR. THOMPSON:  All right.  And so in the period January 

1 to December 31, 2006, the ex-franchise storage services sales were subject to regulated rates?

     MS. ELLIOTT:  Yes, they were.

     MR. THOMPSON:  Now, did Union ever ask to change those 2006 ex-franchise sales regulated rates in 2006?

     MS. ELLIOTT:  I'm sorry, did we ever ask, as in did we ever seek the Board's approval to change the rates?

     MR. THOMPSON:  For 2006?

     MS. ELLIOTT:  Union filed a rate application for 2006 in 2005, but to my knowledge, in 2006 there were no applications to change rates for 2006.

     MR. THOMPSON:  I suggest to you the earliest that Union asked for forbearance relief was with respect to its 2007 test year.  Would you agree with that?

     MS. ELLIOTT:  In terms of the rate implications of the 

NGEIR decision, since we didn't get the decision until 

November, the effect on our various rates wasn't known until processing the 2007 rate order; that's correct.

     MR. THOMPSON:  Right.  But in the 2007 rate application, you sought relief that included some reservations with respect to the NGEIR decision.  Do you recall that?

     MS. ELLIOTT:  I don't recall everything that was included in our 2007 rate application, but at the time of the application, the NGEIR proceeding was also taking place, so there would have been some acknowledgement that the NGEIR proceeding would have had an impact on the 2007 rates.

     MR. THOMPSON:  Right.  Well, if you would go to the documents brief, Exhibit K1.2, the last tab, you will see the formal decision and final rate order in your rates case, the 2007 rates case.

     Have you had a chance to take a look at that before this morning?

     MS. ELLIOTT:  I took a quick look through it last night. 

     MR. THOMPSON:  Right.  And there are a number of places there where provisions are made to reflect the NGEIR decision, correct?

     MS. ELLIOTT:  As they impacted the rates charged for service in 2007, yes.

     MR. THOMPSON:  Now, you did not seek, or Union did not seek any deferred tax recovery in its 2007 rates case with respect to the forbearance relief it was seeking in the NGEIR process, correct?

     MS. ELLIOTT:  That's correct.

     MR. THOMPSON:  Yet Union knew about the impact that forbearance would have on deferred taxes; that was nothing new?

     MS. ELLIOTT:  That's correct.  Yes.

     MR. THOMPSON:  Did Union consciously not seek relief, deferred taxes relief, in the 2007 case?

     MS. ELLIOTT:  You're referring to, I guess, the increase in deferred tax expense that we'll see in the 2007 ear.  I guess in looking at that that would be a variance from our forecast.  So the 2007 settlement agreement fixed the cost-of-service, and we did not change those cost-of-service items for the NGEIR decision, or for anything else that had come along since the settlement.

     The changes really took place in the revenue forecast, arising from the Board's decision, but we didn't look at the costs, the impact on the costs, of that decision.

     MR. THOMPSON:  Even before the NGEIR decision, when you were seeking relief in your 2007 rate case, there were some requests that items be left open as a result of the NGEIR, but there was nothing being requested to leave an open item for the deferred tax liability that NGEIR might create.

     MS. ELLIOTT:  If --

     MR. THOMPSON:  And I'm asking, was that a conscious decision, deliberate decision, by Union Gas Limited?

     MS. ELLIOTT:  I would say it wasn't specifically addressed, in terms of an open item for the costs.  The open item really was directed at the elimination of the storage deferral accounts and the revenue going to the shareholder.


If that had been the case, then the costs that would have aligned -- that align with that revenue, would have been part of the shareholder's cost to provide that service.


So the revenue would have compensated the shareholder for the increased cost.  There wasn't a need to reflect the increased cost in the calculation of the cost-of-service rates for 2007.

     MR. THOMPSON:  Sorry, you knew that if you got the forbearance relief you were seeking in the NGEIR proceeding, you knew that you were asking for that when you dealt with your 2007 rate case.  And Union did not seek any protection with respect to the deferred tax liability that that request for relief would trigger if you got it.  And you're saying that was not specifically addressed at the time?

     MS. ELLIOTT:  It was not specifically addressed, but the revenue -- if we'd gotten the relief, we'd have gotten the revenues, which would have offset the costs we were incurring, we are incurring.

     MR. THOMPSON:  Sorry, what does that mean?  If you've got 100 percent --


MS. ELLIOTT:  If we got 100 percent --


MR. THOMPSON:  -- sharing in '07, you would not be making this claim?

     MS. ELLIOTT:  That's correct.

     MR. THOMPSON:  So what triggered the claim, then, you're telling us, is the Board's decision not to give you 100 percent sharing in '07; is that right?

     MS. ELLIOTT:  What triggered the claim was the Board's decision in '06.  We needed to record the deferred tax liability from the previous ten years.  And we offset that against the revenues, in this case, from 2006.

     On a go-forward basis, Union will incur those costs, but we will also have the revenues from the storage service to offset that.  So the shareholder will -- the costs will be absorbed by the shareholder in the future periods, but the revenues will also come to the shareholder.

     So we're looking at the costs arising from the past activity being matched with the revenue from that activity, and then, going forward, the costs being aligned with the future revenues.

     MR. THOMPSON:  Let's move on.  If we could turn up Exhibit B3.15, please.

     MR. PENNY:  Sorry, could I have that number again?

     MR. THOMPSON:  Exhibit B3.15.

     And the question that we asked was:

"On what facts does E&Y base its conclusion that the taxpayer, Union Gas Limited, is no longer a rate-regulated enterprise?"

     And then the answer is somewhat interesting, where you say:

"As indicated in the pre-filed evidence, Union's conclusion that it no longer meets the criteria..."

     And it goes on.


So do I take it that the conclusion that you no longer met the rate-regulated enterprise criteria in 2006 is Union's conclusion?

     MS. ELLIOTT:  That was Union's conclusion, but that was also the conclusion of E&Y, when they were provided the decision and Union's evidence.

     MR. THOMPSON:  Well, is it?  Let's look at the E&Y letter, which is at tab 3 -- sorry, it's Exhibit A, tab 1.  It's not labelled, so I think it's --

     MR. MILLAR:  Appendix A.

     MR. THOMPSON:  Appendix A, is it?  Okay.

     Do you have that, Ms. Elliott?

     MS. ELLIOTT:  I do.

     MR. THOMPSON:  Okay.  Who is it at E&Y that examined this issue?

     MS. ELLIOTT:  The partner is Fred Clifford.

     MR. THOMPSON:  How do you spell that, sorry?

     MS. ELLIOTT:  Fred Clifford, C-l-i-f-f-o-r-d.

     MR. THOMPSON:  Okay.  And what E&Y says on the last page is:

"Assuming that the particular component of the storage operations no longer meet the criteria of rate regulation, then this US regulation applies."

     E&Y appears to have assumed something, as opposed to expressing an opinion; is that correct?

     MR. PENNY:  Sorry, Mr. Chairman, but Mr. Thompson can't selectively look at this letter and go to a line in the conclusion without looking at the letter.  There's a section in the letter on the first page called "summary of relevant facts" that goes on for, basically, a full page of text, which tells us precisely what facts Ernst & Young relied upon in forming its opinion.

     The question, in my respectful submission, is very unfair, and very selective, I might add.

     MR. THOMPSON:  Well, we've had Mr. Penny's comments now, Ms. Elliott.  Can you tell us what this sentence means, assuming that the particular component of the  storage operations no longer meet the criteria of rate regulation?

     MS. ELLIOTT:  Ernst & Young was asked to provide an accounting opinion on terms of the proper accounting for, in this case, the deferred income tax.  They reviewed the facts in the case, but they weren't expressing an opinion on -- in terms of the regulatory outcome.

     MR. THOMPSON:  All right.  Well, so what does that sentence mean to you, the sentence about the assumption?  What is it that Ernst & Young have assumed?

     MS. ELLIOTT:  Sorry, they've assumed that the storage operations are no longer rate-regulated.

     MR. THOMPSON:  All right.  And then in terms of another sentence in this report, the Ernst & Young people say in the last part of this paragraph:

"The change in accounting should be applied in the period the criteria for regulatory accounting were no longer met."

     And I suggest to you that's the period January 1 to December 31, 2007.  That's the first fiscal year in which there were any rates in Union's system that were not regulated.

     MS. ELLIOTT:  That may be the first year that the regulatory -- that the unregulated operations came into effect, but in terms of the accounting, once the decision was rendered, Union could no longer meet the criteria that says they'll be able to recover this liability in future rates under cost-of-service rate-making.

     So we knew at that time that that condition which was no longer -- that we no longer met that condition and were required to record the liability.

     MR. THOMPSON:  I suggest to you, Ms. Elliott, that Union knew it could no longer meet the criteria effective January 1, 2007.

     MS. ELLIOTT:  The trigger date isn't the effective date of the rate change.  If you think about it a different way, there's a receivable on the books from ratepayers for this future tax expense.  That receivable, to the extent that the storage operations are no longer regulated, that receivable can no longer be recovered in future rates, so it needed to be eliminated.  


MR. THOMPSON:  Well, I suggest Ernst & Young’s letter is open to the interpretation that the effective date for the change in accounting is the effective dates when rates no longer are regulated.  Do you agree it's open to that interpretation?

     MS. ELLIOTT:  I don't.  I say that it's the criteria where the accounting is no longer met, not when the rates are no longer regulated.

     MR. THOMPSON:  How can that be?  If you're still a rate-regulated enterprise throughout 2006, how can you say you're not a rate-regulated enterprise for 2006?

     MS. ELLIOTT:  We're not saying we're not a rate-regulated enterprise, but we are saying that we cannot recover the liability in future rates any longer, so we have to record the liability as soon as that event triggers.

     MR. THOMPSON:  Do you agree you could have recorded it -- or you could record it against 2007 financial statements?  That's an option?

     MS. ELLIOTT:  No, I don't agree that it was an option.  

The trigger event was the decision of the Board.  At that point, Union knew that they would no longer be able to recover those costs in future cost-of-service rates because there were no future cost-of-service rates out there for this operation.  As soon as that event happened, we had to trigger the accounting change.

     MR. THOMPSON:  Well, I've just taken that sentence at face value: "The change in accounting should be applied in the period the criteria for regulatory accounting were no longer met."   At face value, it's open to the interpretation that the appropriate recording period is '07.  Would you agree?

     MS. ELLIOTT:  No, I don't.

     MR. THOMPSON:  Was Ernst & Young ever asked whether it could be recorded in '07?

     MS. ELLIOTT:  I don't recall specifically asking them, but the conversations that we had dealt with the decision as the trigger event for the change in the accounting.

     MR. THOMPSON:  Was there a written letter requesting this opinion?

     MS. ELLIOTT:  No.

     MR. THOMPSON:  All verbal?

     MS. ELLIOTT:  It was.

     MR. THOMPSON:  And the communications came from you, did they?

     MS. ELLIOTT:  Yes, they did.

     MR. THOMPSON:  All right.  Now, whether it's recorded in '06 or '07, the regulatory treatment is a matter for the 

Board to decide?  You would agree with that?

     MS. ELLIOTT:  Sorry, the treatment through the deferral accounts is a matter for the Board to decide, yes.  The accounting treatment is a matter that was discussed with our accountants and has already been recorded.

     MR. THOMPSON:  Sorry, the regulatory treatment with respect to the claim to recover these deferred taxes from ratepayers is something the Board will determine, regardless of when it's appropriate to record it?

     MS. ELLIOTT:  That's correct.

     MR. THOMPSON:  Thanks.  Now, in terms of the nature of these deferred taxes, would you turn with me to your annual report, Union's annual report, which is Exhibit A, tab 1, 

appendix B.  At pages 6 and 7, we have the discussion about income taxes, correct?

     MS. ELLIOTT:  Yes.

     MR. THOMPSON:  The premise of this discussion is the Board's November 6 NGEIR decision, and as a result of that decision, the ex-franchise storage sales were classified as non-utility sales.  Is that fair?

     MS. ELLIOTT:  No.  I would say the result of the 

Board's decision required a change in the accounting for income taxes.  This doesn't deal with the classification of the revenues and the costs from that decision.

     MR. THOMPSON:  No, well, maybe I have to ask that appropriately.  All I was getting at was, it was the Board's decision to forebear from regulating the ex-franchise storage business activity effective January 1, 2007, that triggered what's in this 2006 annual report.

     MS. ELLIOTT:  That's correct.  It was the Board's decision to forebear from regulating rates for ex-franchise storage service that triggered this change.

     MR. THOMPSON:  So when I had said “the Board's decision to reclassify”, I guess I misled you.  It's the decision to forebear, not necessarily --

     MS. ELLIOTT:  Yes.

     MR. THOMPSON:  I see them as one and the same, but it really doesn't -- it doesn't matter.

     Now, in this text it describes the deferred tax as a liability.  I'm talking at page 7:   "The long-term deferred tax liability."

     What you've done is you've gone back to '97 and determined the difference between flow-through and normalized for the period '97 to '06, and added that up, and it comes to 10 million and some change.  You gross it up for taxes and that gives you the 16.5 million roughly; is that fair?

     MS. ELLIOTT:  That's correct, although it's only a portion of the deferred tax liability related to storage.  

It's only that portion related to the unregulated operation.  So, to the extent that a third or 30 percent of our storage operation is now unregulated, it's only 30 percent of the tax liability.

     MR. THOMPSON:  But that's a liability that is expected to become payable, according to the annual report, after 

2018.

     MS. ELLIOTT:  No.  Those are two different paragraphs.   The liability that was recorded in 2006 was the liability that was built up from the 1997 to 2006 period.  There is no comment in the annual report as to when that liability will reverse.

     The next paragraph deals with the liability that had been recorded up to 1997, so Union had been on normalized taxes up to '96, and that liability was frozen when we went to flow-through taxes, and a schedule of draw-downs of that liability was put forward that had them reversing completely by 2018.  Two different amounts.

     MR. THOMPSON:  All right.  Well, can I take it that, if you will, the added deferred tax liability that you've reflected in your '06 statements will not reverse before 2018?

     MS. ELLIOTT:  I haven't done a calculation of when those liabilities will reverse because --

     MR. THOMPSON:  I know you haven't.  We've asked, but you keep ducking the question.

     MS. ELLIOTT:  -- because the investments accumulated from 1997 forward each year will -- each investment in each year will have a different schedule of reversal.

     MR. THOMPSON:  Well, to get a reasonable estimate, is it not before 2018?  Can we go that far?  It's out there a long way, let's put it that way.

     MS. ELLIOTT:  To the extent that the tax depreciation is over a shorter period of time than the book depreciation, it will reverse when the tax depreciation has been eliminated.  So for some assets, that may be a four-year period, for other assets it may be a 10-year period.  Or a 25-year period when they reverse.  I don't know --

     MR. THOMPSON:  Dealing with storage assets,  SEQ CHAPTER \h \r 1though, is way out there?

     MS. ELLIOTT:  I'm not sure that I would say it's way out there, to the extent --

     MR. THOMPSON:  2018?  Is that close enough?

     MS. ELLIOTT:  Some of the compressor assets may start to reverse before then.

     MR. THOMPSON:  Right.  But because you continue to expand your storage system as well as your distribution system, that crossover date will get pushed out, correct?

     MS. ELLIOTT:  Well, there will be new investments with new tax deductions that will reverse at some future date, but each individual investment is on a separate schedule, so it won't be impacted by future investments.

     MR. THOMPSON:  So what can I take from your answers?  Ten years is about the best you can give us, in terms of an estimate?

     MS. ELLIOTT:  I'm not sure that I can give you an estimate.  The work hasn't been done.

     MR. THOMPSON:  All right.  Well, let's, for the purpose of my next series of questions, assume it's ten years from 2007, or thereabouts.

     Now, in terms of what would be recoverable from ratepayers if this normalization had been put in place at the outset, you had provided Mr. Penny with some evidence-in-chief on this point.  You indicated that it would be charged to rates on a year-by-year basis, as I recall it.  Is that fair?

     MS. ELLIOTT:  That's correct.  If we had been on normalized taxes over the past ten years, those costs would have been included in the calculation of rates, and the impact would have been a reduction in the revenue excess from storage services.

     MR. THOMPSON:  But the ratepayers would have received a deduction from rate base in each year of the accumulated tax balance, correct?

     MS. ELLIOTT:  The ratepayers would have paid out the amount for the deferred tax liability, and because then Union had received that from the ratepayer, there would have been a reduction to rate base, giving them -- giving the ratepayers the benefit of the time value of that money.

     MR. THOMPSON:  And we asked a question, I think it's B3.24, to estimate the benefit the ratepayers would have received in the period '97 to '06, in a revenue requirement reduction as a result of that rate-base deduction.  Fair?

     MS. ELLIOTT:  Yes.

     MR. THOMPSON:  And if you go to B3.24, page 2, you'll see the total deferred tax, 16.425, at line 6, in the last column, right?

     MS. ELLIOTT:  That's correct.  The ratepayers would have paid over the ten years that amount of money, and the next line would have been the credit that they would have received as a result of those payments.

     MR. THOMPSON:  Correct.  And so the net rate impact on ratepayers had always been in place from the outset -- as of 2006 would be the $9.988 million shown at line 8, correct?

     MS. ELLIOTT:  That's correct.

     MR. THOMPSON:  Okay.  And if we assume that crossover is not for another ten years out, then ratepayers, in theory, would get the revenue requirement credit that appears at line 7 for the next ten years.  This was all being done under the ambit of rate regulation.

     MS. ELLIOTT:  With no change in regulation, had the ratepayers paid that money during the past ten years, then they would have received the benefit of the financing on that.  But in actual fact, the ratepayers had the money during the last ten years.

     MR. THOMPSON:  All right.  But if we simply started now, and take the benefit going out until crossover, I suggest to you it's almost a wash.

     MS. ELLIOTT:  Well, it's a hypothetical calculation, based on an assumption that the ratepayers have paid this amount.  In fact, what's happened is the ratepayers have received that benefit over the ten years in the higher premium and the higher deferral disposition amounts.  So the money is in the ratepayers' hands, if you will, and they're getting that benefit directly.

     MR. THOMPSON:  But on the other hand, if we give you 12 million now that you don't have to pay to the Tax Department until 2018, we're entitled to a revenue-requirement reduction on that 12 million for ten years.  That has to be taken into account.

     MS. ELLIOTT:  The change in regulation that took place, as you put it, January 1, 2007, now separates out that storage operation from the other regulated services.  These costs are not allocated to the regulated service.  They're allocated to the storage operation.


It's because the ratepayer is getting -- has been getting all along the benefit of the revenue excesses, which reduced their rates, and that benefit has been 17 million higher over that period.

     MR. THOMPSON:  So you're trying to rejigger the earnings sharing, premium earnings sharing.  It's really what you're doing retroactively.

     MS. ELLIOTT:  We're reflecting a cost that's now being reflected in our books that relates to the revenues from those services in the past ten years.

     MR. THOMPSON:  Well, let's assume nothing's payable, actually payable, by Union to the Tax Department.  The draw-down doesn't occur until ten years out, nine years out, eight years out.

     And so if ratepayers were paying on an if-and-when basis, they wouldn't have to cough up until you actually paid it to the taxpayers.


And we know that the ratepayers' share of ex-franchise storage premium ends in 2011.  What does that mean?  The exposure ends when the share of premium ends?

     MS. ELLIOTT:  The ratepayers', I guess exposure to this cost is tied to their receiving benefits through the deferral account.  So these are costs related to the unregulated storage operation.


If there was a clean, bright line where that operation -- where the benefits of unregulated storage were 100 percent to the shareholder, then these costs would be 100 percent to the shareholder.

     As long as there is sharing of the benefits of the unregulated storage operation through the deferral accounts, these costs are variances that tie to those revenues.

     MR. THOMPSON:  Moving on to another point about the nature of this liability.  The E&Y letter describes it as an extraordinary item.  I think you'll find that on the last page of that letter.

     MS. ELLIOTT:  That's correct.  As a cost associated with the change in regulation, it's an extraordinary item for the company.

     MR. THOMPSON:  What does the phrase "extraordinary item" mean?

     MS. ELLIOTT:  It's not a routine, business-as-usual transaction when the accounting changes.

     MR. THOMPSON:  All right.  And so it would not be an item of expense that would be incurred on a day-by-day basis to produce the margins?

     MS. ELLIOTT:  It will be in the future -- the extraordinary -- the nature of this item is the change in the accounting.  So while we've been following flow-through accounting, because of the regulations, the change to normalized accounting is the extraordinary item.  It's the true-up for -- in 2006 that is the extraordinary item.

     On a go-forward basis, these expenses will be recorded as deferred tax expenses, normal course of business, associated with unregulated operations.

     MR. THOMPSON:  Right.  But in the terms of the operation of account number 179-72, you'll see the accounting entries for that account under tab 7 of Exhibit 

K1.2, I believe it is, just at the back of the following page 6 of the Board's order.

     My suggestion to you is whatever this thing is, it's not an item that falls within the parameters of this deferral account.

     MS. ELLIOTT:  I would disagree with that.  The deferral account deals with net revenues, actual net revenues, as they vary from the net revenues in the rate forecast.

     The term "net revenue" can really be used to describe as the revenue excess.  If you look at the Board-approved net revenue, it's the difference between the revenues and the cost to provide service, including current and deferred income taxes.

     On an actual basis, the net revenues are the difference between the revenues and the costs, including O&M, income taxes, property taxes, return, and interest.  And that includes the deferred tax expense.

     MR. THOMPSON:  Well, I suppose the Board will have to interpret the scope of this, but you will agree with me there was no cash expense for this deferred tax liability item in 2006?

     MS. ELLIOTT:  That's correct; it was not a cash expense in 2006.

     MR. THOMPSON:  Right.  And the first time it's recorded is really after December 31, 2006, when you're doing your year-end adjustments on the financial statements.

     MS. ELLIOTT:  No, it was recorded in December, upon receipt of the Board's decision in November.

     MR. THOMPSON:  All right.  Did you immediately plug it in there, as soon as the decision was released?

     MS. ELLIOTT:  We had to do some analysis on the impact of the decision, but once the decision was released and we understood the parameters of the operation going forward, it was calculated and recorded.

     MR. THOMPSON:  It was recorded on the corporate financial statements, I guess is what you're telling me?

     MS. ELLIOTT:  Yes.

     MR. THOMPSON:  It wasn't recorded in the deferral account?

     MS. ELLIOTT:  Well, to the extent that the deferral accounts reflect the costs associated with storage, the adjustment to the deferral account was recorded at the same time.

     MR. THOMPSON:  You tell us in your evidence, responses to interrogatories -- and we touched on this a moment before -- that if you don't get it from the deferral account, then you are proposing an adjustment to the earnings sharing calculation.

     MS. ELLIOTT:  That's correct; yes.

     MR. THOMPSON:  Is that because of what the annual report says?  This should be a charge to earnings?

     MS. ELLIOTT:  This is a charge to earnings.  And to the extent that it is a charge to earnings as a result of the storage operation, it should be part of the earnings sharing calculation, if it's not recovered through the deferral accounts.

     MR. THOMPSON:  All right.  Now, in the confidential portion of the argument you have filed, there's a principle -- it's a non-confidential principle, I believe, that the company relies on.  Are you familiar with that portion of the argument on earnings sharing?

     MS. ELLIOTT:  I haven't read it, no.

     MR. THOMPSON:  Well, perhaps you would take, subject to check, that what the company is asserting as a principle is that non-utility items should be excluded from the earnings sharing calculation.  Would you take that subject to check?

     MS. ELLIOTT:  Yes.

     MR. THOMPSON:  Is that a principle that Union supports?

     MS. ELLIOTT:  Yes.

     MR. THOMPSON:  All right.  So, if this transaction, the recording of the deferred tax liability associated with ex-franchise storage sales, is classified as non-utility, then I suggest on an application of that principle it comes out of the earnings sharing calculation.  Do you agree?

     MS. ELLIOTT:  I don't agree that it should be classified as non-utility.  It's a cost-of-service associated with the storage operation.  So it isn't a cost incurred outside of the utility operation.

     MR. THOMPSON:  You've lost me there.  The whole aspect of this matter that gave rise to the liability was the 

Board's decision to forebear from regulating storage, and that in turn leads to the classification of the ex-franchise storage business as non-utility.  Now you're telling me it's not non-utility?

     MS. ELLIOTT:  In the future, the unregulated storage operation will be non-utility.  But the storage operation in 2006 and between the period '97 and 2006, the revenues were all part of the utility operation, as were the costs.  This is simply an additional cost for those services, for that operation, during that period.  I don't agree that it's a non-utility cost when the revenues and all of the other costs to provide the service would be classified as utility costs.

     MR. THOMPSON:  If it's utility, then throughout 

'06, the company is a rate-regulated enterprise.  You can't have it both ways, Ms. Elliott.

     MS. ELLIOTT:  But the company cannot recover those costs in future rates, which means the liability needs to be recorded.

     MR. THOMPSON:  All right.  Now, in terms of the ability of the ex-franchise business line to absorb these costs, we asked some questions there.  I just want to get this on the record, and then I'm just about done, Mr. Chairman.

     MR. SOMMERVILLE:  Thank you.

     MR. THOMPSON:  Want me to --

     MR. SOMMERVILLE:  Please press on.

     MR. THOMPSON:  Okay.  I'll plough through.  Thanks.

     If you would go to, I think it's B3.17, Ms. Elliott.  

I guess to put this in context you need to also put your finger on B3.6.  Would you start with B3.6 to provide the context here?

     If you go to B3.6, at page 3.

     MS. ELLIOTT:  I have it.

     MR. THOMPSON:  What we see here is this is a calculation that I would ask you to take subject to check that Union provided in the NGEIR proceeding, showing the return on equity it would realize if it recovered an additional 44.5 million of additional revenue in its ex-franchise storage line of business.  Is that a fair description?

     MS. ELLIOTT:  Yes.

     MR. THOMPSON:  And it's showing there for an added revenue of 44.530 million a return on equity of 86.41 percent, which compares to the utility return of 8.89 percent.

     MS. ELLIOTT:  That's my understanding of this calculation, yes.

     MR. THOMPSON:  All right.  Then if you would now go to the next interrogatory.  This is B3.17.  What we are trying to get a handle on is the level of revenue and return that will be in this storage line of business, ex-franchise storage line of business, as we look out to the end-state of NGEIR.

     MR. PENNY:  I just want to point out, Mr. Chairman, that we took the position that this whole area was irrelevant.  We answered the questions for the purposes of keeping the process moving.  This is not a hardship case, 

Mr. Chairman.  We're not asking that the Board relieve us of this operation because we can't afford it, and so this issue of whether there's a revenue to absorb the cost is, in my submission, completely irrelevant.  It's kind of a Robin Hood argument that my friend wants to make, and he's at liberty to make that argument, but we don't need evidence on this issue, in my respectful submission.

     MR. THOMPSON:  Well, with respect, Mr. Chairman, I'd like to get the facts on the record, and then Robin Hood will make his argument at the appropriate time.

     Ms. Elliott, just to complete this, if I might, you're telling us on page 3 of this document that the current value of storage is $1 US per MMBTU.  That's about $1.05 Canadian.  Is that fair?

     MS. ELLIOTT:  This statement is:

"The current value for the next full season is approximately $1."

     Yes.

     MR. THOMPSON:  Okay.  And would you take, subject to check, that at current exchange rates that's about $1.05 Canadian?

     MS. ELLIOTT:  I will.

     MR. THOMPSON:  And the cost-based storage charge under -- in the NGEIR decision -- and I think it's referred to in this question -- is for Union about 30 cents per gJ?  Would you take that, subject to check?

     MS. ELLIOTT:  The current cost-based service, yes.

     MR. THOMPSON:  Okay.  And so the spread, based on those two amounts, is about 75 cents per gJ?

     MS. ELLIOTT:  Yes.

     MR. THOMPSON:  And Union sells 20 Bcf to Enbridge, approximately, and about 40 Bcf to other ex-franchise, long-term-storage customers?

     MS. ELLIOTT:  Yes.

     MR. THOMPSON:  Okay.  And so that's a total of about 60 Bcf?

     MS. ELLIOTT:  Yes.

     MR. THOMPSON:  And so in the end-state, if we assume that spread of 75 cents, that's added revenue of about $45 million a year?

     MS. ELLIOTT:  If you assume that the $1 or $1.05 holds and there are no additional costs incurred to provide that service, yes.

     MR. THOMPSON:  All right.  Now, in the NGEIR decision, there was a table that showed the prevailing cost of storage, and I don't have it here with me, but it was something north of $2 a gigaJoule.  What was that referring to?

     MS. ELLIOTT:  I can't speak to storage pricing.  That's outside of my area.

     MR. THOMPSON:  All right.  So this is going to be a nice line of business for Union's shareholder, looks like. Is that fair?

     MS. ELLIOTT:  I think there are a number of issues that are being ignored here, in terms of Union's future benefits and the other costs that will be incurred in the future in this line of business.

     MR. THOMPSON:  Well, I'll move on to my last question, and it's more informational than anything else.

     I think if you turn up B2, this is a CCC interrogatory.  It talks here about short-term -- sorry, B2.2.  My apologies.  Short-term storage reaching "record levels".


Is -- do you know what the "record levels" were for short-term storage on the dollars-per-gigaJoule basis?

     MS. ELLIOTT:  No, I don't.

     MR. THOMPSON:  Is this your -- were you responsible for this interrogatory response?

     MS. ELLIOTT:  No, I wasn't.

     MR. THOMPSON:  Can you find out for me what the -- what that means?  What the "record levels" were?

     MS. ELLIOTT:  I can.

     MR. THOMPSON:  Thank you.  And expressed in dollars per gigaJoule.


And then it goes on, and it talks about expired long-term storage contracts being renewed on a short-term basis.  Can you give us any idea of the volumes we're talking about there?

     MS. ELLIOTT:  I don't know, no.

     MR. THOMPSON:  Would you undertake to find out for me?

     MS. ELLIOTT:  I can.

     MR. THOMPSON:  Thank you.

     MR. MILLAR:  Mr. Thomas, would you like one or two undertakings to capture those questions?

     MR. THOMPSON:  One would be fine, thank you.

     MR. MILLAR:  We'll call it Undertaking J1.1.  And Mr. Thompson, just for the clarity of the record and to assist the court reporter, could you please restate the question you would like answered, or the questions?

     MR. THOMPSON:  Yes, to provide the dollars-per-gigaJoule amount reflecting the short-term storage record levels reached in 2006, and an estimate of the volumes of expiring long-term that were, I'll say renewed, but re-contracted on a short-term basis.  Is that satisfactory?

UNDERTAKING NO. J1.1:  TO PROVIDE THE DOLLARS-PER-GIGAJOULE AMOUNT REFLECTING THE SHORT-TERM STORAGE RECORD LEVELS REACHED IN 2006, AS WELL AS AN ESTIMATE OF THE VOLUMES OF EXPIRING LONG-TERM THAT WERE RE-CONTRACTED ON A SHORT-TERM BASIS
     MR. THOMPSON:  Lastly, Ms. Elliott, in one of your CCC interrogatories -- it's Exhibit B2.5 -- this is just telling us how you, as I understand it, estimated these deferred tax liabilities.


And if I'm reading this correctly, a rate -- a tax rate of 33 percent was used in estimating the liability.  That's at page 2 of 2.  Do I read that correctly?

     MS. ELLIOTT:  That's correct.  That's the estimated future tax rate.

     MR. THOMPSON:  All right.  And so I guess what caught my eye was, in your annual report you were showing the 2006 tax rate at, I think it was 26 percent.  That's in the annual report at page 7.  26.2 percent.


Is the 33 percent an overestimate?

     MS. ELLIOTT:  No.  The 33 percent is the expected legislated rate of tax.  The 26 percent is the actual effective rate, all deductions and everything included.

     MR. THOMPSON:  Thank you very much, Mr. Chairman.  Those are my questions.

     MR. SOMMERVILLE:  Thank you, Mr. Thompson.


We'll take our break until 20 minutes after 11.  Thank you.

     --- Recess taken at 10:57 a.m.

     --- On resuming at 11:25 a.m.

     MR. SOMMERVILLE:  Thank you.  Please be seated.

     Mr. Warren.

     CROSS-EXAMINATION BY MR. WARREN:

     MR. WARREN:  I can't tell whether…

     MR. QUESNELLE:  It's picking up, Mr. Warren.

     MR. WARREN:  Okay.  Thanks.

     Ms. Elliott, can we agree that the trigger -- is the microphone on, sir?  I can't tell.

     MR. QUESNELLE:  Yes, it is.

     MR. WARREN:  Can we agree that the trigger for this deferred tax issue is the Board's decision in the NGEIR matter?

     MS. ELLIOTT:  Yes, we can.

     MR. WARREN:  And can I take it, Ms. Elliott, that you would be familiar with that decision?

     MS. ELLIOTT:  I'm sorry, I didn't catch the last part.

     MR. WARREN:  Can I take it, Ms. Elliott, that you would be familiar with that decision?

     MS. ELLIOTT:  I've only read the decision once, so I don't have a high degree of familiarity with it, no.

     MR. WARREN:  Can we agree, Ms. Elliott, that from a once-through reading of that decision, that one of the issues that the Board dealt with in the case was the impact of its decision on ratepayers?

     MS. ELLIOTT:  I'd agree there are sections of the decision that deal with the impact on ratepayers of removing the current premium that's in rates.

     MR. WARREN:  And you don't need to turn it up, Ms. 

Elliott, but for your information, in case you want to go back and read it in detail, and for the Board's edification, it appears at pages 118 and 119 of the Board's decision, in which there is an attempt by the Board to calculate the impact of its decision for both Enbridge and Union on a typical residential consumer.  Can you take that subject to check?

     MS. ELLIOTT:  Actually, those pages appear in the material that Mr. Thompson circulated this morning.  I read the decision indicating that’s about a 1 percent increase on the typical residential customer's bills by 2011.

     MR. WARREN:  I take it, Ms. Elliott, that we can agree 

that the Board's calculation of the impact of the NGEIR decision on residential consumers did not factor in a $12 million deferred tax liability, correct?

     MS. ELLIOTT:  Nor did it factor in the disposition of the 2006 deferral account balances, no.  That's correct.

     MR. WARREN:  And I take it, Ms. Elliott, that you and I can agree that certainly before the NGEIR application Union would have been aware that there would have been deferred tax implications of the granting of the relief it was seeking in the NGEIR case.  Is that fair?

     MS. ELLIOTT:  Yes, that's fair.  We were aware that the NGEIR decision could potentially have impacts on accounting, including the accounting for deferred taxes.

     MR. WARREN:  May I ask you, Ms. Elliott -- and there is an interrogatory in this case from my client.  I’d like to ask you again, here today, why is it that Union made a decision not to raise within the confines of the NGEIR application this potential impact of the decision on residential consumers?

     MS. ELLIOTT:  My understanding of the NGEIR proceeding was that it was primarily focussed on the competitive market for storage, and there were not any sort of implementation issues or detailed accounting issues that were part of the proceeding.

     MR. WARREN:  But we can agree that there were issues that related to the impact of the decision that were canvassed during the course of the hearing?  They were reflected in the Board's decision; right?

     MS. ELLIOTT:  I'm not sure what was canvassed during the course of the hearing, but, given the decision of the 

Board and the calculation in the decision, there was obviously some discussion related to the removal of the premium that's currently underlying existing rates.

     MR. WARREN:  I apologize, I probably should have asked this in a written interrogatory, and I'm sorry I didn't, but could you tell me, Ms. Elliott, what the impact on a typical residential consumer would be for the granting of the relief we are seeking here today with respect to deferred taxes?  Do you know or can you calculate it?

     MS. ELLIOTT:  I don't know the impact on the typical customer.  There's a reduction in the premium or the amount of revenue being refunded or credited back to the customers as a result of this deferred tax entry.

     MR. WARREN:  Can it be calculated, Ms. Elliott, relatively quickly?  Is it a complex matter to calculate that?

     MS. ELLIOTT:  I think it can be calculated.

     MR. WARREN:  Okay.  Could I get an undertaking, assuming it can be done quickly?

     MR. MILLAR:  That's Undertaking J1.2.

UNDERTAKING NO. J1.2:  TO CALCULATE REVENUE TO BE REFUNDED/CREDITED TO CUSTUMERS FROM DEFERRED TAX ENTRY

     MR. WARREN:  My final question to you, Ms. Elliott, is this.  Would you not agree with me that the appropriate time to have sought this relief, or to at least have alerted the Board to the potential impact on residential consumers of this relief, would have been during the NGEIR proceeding?  Would you not agree with that?

     MS. ELLIOTT:  As I indicated previously, I don't believe the NGEIR proceeding dealt with implementation issues, in terms of the decision.  The focus of the hearing was at a higher level, with higher-level issues.

     MR. WARREN:  Thank you for your answer.  Those are my questions, Mr. Chairman.

     MR. SOMMERVILLE:  Mr. Warren?  Mr. DeVellis.

     CROSS-EXAMINATION BY MR. DeVELLIS:

     MR. DeVELLIS:  Thank you, Mr. Chairman.

     Good morning, Ms. Elliott.  I want to ask you about the Ernst & Young letter briefly.  And Mr. Thompson directed you to the concluding paragraph and asked the question, and there was an objection by Mr. Penny on the basis that there was some discussion earlier in the letter about this issue.

     Can I ask you to turn to the first page of the Ernst & Young letter?

     MS. ELLIOTT:  I have that.

     MR. DeVELLIS:  And under “Summary of relevant facts,”

Ernst & Young begins by summarizing, I guess, the history.  

And they say that in 2005, the OEB commenced a proceeding, and then the next paragraph there's a summary of the NGEIR decision, which continues on until the next page.

     Then at about the second full paragraph on the second page, Ernst & Young says:

"As a result of the decision, Union Gas is of the opinion that the above-mentioned natural gas storage operations are no longer subject to price regulation, and therefore do not meet the definition of a rate-regulated entity as discussed in CICA Handbook section 1100."

     Do you see that?

     MS. ELLIOTT:  Yes.

     MR. DeVELLIS:  So Ernst & Young doesn't actually express an opinion as to whether or not those storage assets ceased to be rate-regulated?

     MR. PENNY:  Sorry, Mr. Chairman.  As Mr. DeVellis has just pointed out, this is in a section of the letter that deals with relevant facts, so they're not expressing an opinion in this portion of the letter, which I think is patently obvious.

     MR. DeVELLIS:  Well, they don't express an opinion there, and then I'll suggest to you that if you read the  rest of the letter there's no opinion in the rest of the letter as to whether or not these storage assets ceased to be rate-regulated, or when.  If you follow down the rest of the letter, after that paragraph, there's a section called "Accounting discussion" in which Ernst & Young summarizes the various CICA or other precedents or reference material.

     Then we go to the concluding paragraph that 

Mr. Thompson referred you to earlier.

     MS. ELLIOTT:  Ernst & Young was asked to provide an opinion on the accounting transaction, not on the regulatory decision.

     MR. DeVELLIS:  Right.  But the assumption that Ernst & Young made was that Union Gas' opinion was correct.

Ernst & Young didn't actually make any opinion of its own in respect of that issue?

     MS. ELLIOTT:  In terms of whether or not we continue to be rate-regulated for this portion of the operation, that's our opinion, and that's the language in the Board's NGEIR decision -- is the Board has refrained from regulating storage operations to ex-franchise customers.

     MR. DeVELLIS:  Okay.  Ernst & Young didn't comment on whether or not that's correct or not.  They assumed that that was correct for the purpose of their analysis.

     MS. ELLIOTT:  They assumed that that was correct.

     MR. DeVELLIS:  And they also assumed that the year you chose, 2006, was the right year?  They made no comment on that?

     MS. ELLIOTT:  They made no comment on the year.  That's correct.

     MR. DeVELLIS:  Thank you. 

     Now, I was listening to your discussion with 

Mr. Thompson this morning on whether or this deferred tax expense should be recorded as an S&T expense in -- in the S&T deferral account for 2006.  And it occurred to me that what you're seeking here -- and this is partially argument, but I'll put it to you for your comment -- that there's a fundamental contradiction with what you're seeking here, because on the one hand, the basis for what you're seeking is that you've incurred an expense, which is triggered by the fact that the asset is no longer rate-regulated.  On the other hand, you want to record it in an account that only exists because the asset is rate-regulated.

     MS. ELLIOTT:  Sorry, could you repeat that again?

     MR. DeVELLIS:  Sure.  Your justification for triggering the expense is that you have an asset that was rate-regulated and no longer is rate-regulated, so that triggers an expense.  But you want to record it in the S&T deferral account.  Now, the S&T deferral account only exists because the storage assets are rate-regulated; is that right?

     MS. ELLIOTT:  The expense -- I guess the expense relates to investments from 1997 to 2006, a period where rates were set under cost-of-service regulation, and the entire operation of Union Gas was rate-regulated.  So that we did not have to record the expense as being incurred.


But once there's a change in the regulation, which there was in November ‘06, that entry had to be recorded, but the expense relates to investments that were made to provide the service during the ten-year period before the Board's decision.

     So we're recovering this expense against the revenues that were earned in that period, albeit we've recovered ten years' worth of expense against one year's worth of revenue.  But over those ten years, customers have received the benefit of ten years' worth of additional revenues.

     MR. DeVELLIS:  I guess what I'm asking you is, if the asset is no longer rate-regulated as of 2006, as you say, then you have no basis to recover that amount from ratepayers.

     MS. ELLIOTT:  The change in regulation doesn't take into effect until 2007.  We still have the deferral accounts in place.  We're still refunding revenues to the ratepayers.


So we've got a situation where the ratepayers are still benefiting from the incremental revenue.  The costs for that same period are being matched against the revenues and reducing the benefit to the ratepayer.

     MR. DeVELLIS:  Now, you mentioned the NGEIR decision as being the sort of triggering mechanism for the relief you're seeking, and as I recall, during the NGEIR decision, part of Union's argument was that the ex-franchise storage assets are no longer needed for in-franchise customers.


First of all, do you agree with that first?  There was a number of arguments, but that was part of the argument.

     MS. ELLIOTT:  I'm not sure that the ex-franchise -- the assets required to provide service for ex-franchise customers have always been allocated to that service.  They've never been recovered from the in-franchise customers.


So there's been an allocation of costs and the associated assets to the ex-franchise services.  What the in-franchise customers have benefited from is, the revenue from that service has been greater than the cost, and so there's a credit going back to the in-franchise customers that reduces their rates.  And on a deferral-account basis, any variance in those forecast amounts also goes back 75 percent to the ratepayers.

     So we're not talking about storage that was used for in-franchise customers, but we're talking about benefits that the in-franchise customers have received as a result of the ex-franchise business.

     MR. DeVELLIS:  Okay.  And another argument that Union made was that although the assets were -- the storage assets were in rate base and paid for by ratepayers, that ratepayers aren't entitled to any increase in value of the storage assets, because what ratepayers were paying for was to rent the assets for that period of time.

     MS. ELLIOTT:  Well, I haven't -- I haven't read the argument in the NGEIR decision, but there is no entitlement to the asset as a result of paying for a service; that's true.

     MR. DeVELLIS:  Okay.  Now, if I were -- or someone was renting an apartment, say, for 20 years, and the landlord had some deferred taxes that were recorded as liabilities during that time, if the tenant continued to rent, and those taxes came to -- they had to pay those taxes, then the landlord may expect to recover those taxes from tenants at that time, correct?

     MS. ELLIOTT:  Given that the landlord can charge market prices for the apartments they're renting, I'm not sure when they would have recovered the deferred tax expense, but they would have recorded them as they were incurred, during the period where the investments were made and the tax deductions were taken.

     MR. DeVELLIS:  If it came to be that they had to actually pay those taxes, the landlord may have factored that expense into its costs and, in turn, into the rents that it charges for the apartments.

     MS. ELLIOTT:  Again, the landlord's charging market prices for his services and recording the expenses as incurred in its entirety.  When he gets the cash -- when he pays out the cash may be different than when he received the cash.

     MR. DeVELLIS:  Okay.  If on the other hand the landlord sold the building today to a condo developer and achieved a great capital gain, and there was still this deferred tax liability on the landlord's books, the landlord couldn't go back to its tenants and say, “By the way, you owe me for these deferred taxes for the period that you lived in the apartment.”

     MS. ELLIOTT:  I presume that would be factored into the price he sold the property for.

     MR. DeVELLIS:  That's right.


Thank you.  Those are my questions.

     MR. SOMMERVILLE:  Thank you, Mr. DeVellis.


Mr. Aiken.

     MR. AIKEN:  Thank you, Mr. Chairman.

     CROSS-EXAMINATION BY MR. AIKEN:

MR. AIKEN:  A number of questions.  Starting on page 13 of Exhibit A, tab 1.  At the top of that page, it lists the three criteria under GAAP for being able to not record deferred taxes, I guess is the way to phrase it.

     Were these three principles also relevant ten years ago, when Union Gas was in the rental water-heater business?

     MS. ELLIOTT:  Yes, they were.

     MR. AIKEN:  So that the rental rates were subject to Board approval by this regulator?

     MS. ELLIOTT:  The consequences of the rental revenues and the costs went into the revenue -- the cost-of-service revenue requirement, yes.

     MR. AIKEN:  So you did not -- so that Union did not record deferred taxes before they sold this business in '97 and '98?  It was on a flow-through basis?

     MS. ELLIOTT:  It's a little more complicated than that, because Union actually did record normalized taxes up 'til 1996.  But there was a period of time -- Centra did not.  Centra was on flow-through taxes.  There was a period of time before the merger that we moved to flow-through taxes to merge with Centra and then disposed of the rental business.  So for the most part, Union's deferred taxes were recorded on the rental program.

     MR. AIKEN:  If you could turn to Exhibit B4.10.  This is the response to an LPMA interrogatory.  And I'm looking at the response to Part C of that question.  And the response was that there was a pre-1997 deferred tax balance of 11.2 million associated with the assets now deemed to be market-based storage services, and then the deferred tax liability is an additional 10.5 million.

     Now, in the book of materials that Mr. Thompson filed this morning, Exhibit K1.2, I believe, under tab 1 is a couple of pages from the 1998 Union Gas annual report.  And on the last page within that tab, which is labelled page 18 at the bottom, we have this table partway down from the top.

     Am I correct in assuming that the 11.2 million in the response to C, the pre-1997 deferred tax for the storage assets, is comparable to the 65.3 million shown as recorded deferred income taxes for the rental water heaters, and that the 10.5 million of deferred taxes is equivalent to 

31.3 million of unrecorded deferred taxes?

     MS. ELLIOTT:  Yes, those are comparable amounts.

     MR. AIKEN:  Okay.

     MS. ELLIOTT:  Or comparable positions.

     MR. AIKEN:  Now, you can refresh my memory, and that, believe me, won't be difficult, because I don't remember. Did Union ever come to the Board asking for the recovery of these unrecorded deferred taxes when their rental water heater business was sold to an affiliate?

     MS. ELLIOTT:  No, those were factored into the proceeds on the sale of the rental business.

     MR. AIKEN:  Now, I note that while this is a 1998 annual report, this transaction was dated January 1st, 1999.  That's in the paragraph immediately following that table.

     In the 1998 statements, did Union ever record these deferred taxes?  In other words, was there a triggering event in 1998 when the decision was made to sell these assets, to record these deferred taxes?

     MS. ELLIOTT:  I don't know for a fact the answer to that question.  I suspect that it was all recorded as part of the sale transaction, but I would have to check to see if they were recorded earlier.

     MR. AIKEN:  Could you undertake to do that?

     MS. ELLIOTT:  Yes.

     MR. MILLAR:  Undertaking J1.3.  And, Mr. Aiken, could you please, so we have it clear, repeat the undertaking request?

     MR. AIKEN:  To determine if the sale of the ancillary services programs as of January 1, 1999, triggered a deferred tax liability in 1998.

UNDERTAKING NO. J1.3:  TO DETERMINE IF SALE OF ANCILLARY SERVICES PROGRAM AS AT JANUARY 1, 1999, 

TRIGGERED DEFERRRED TAX LIABILITY IN 1998 
     MR. AIKEN:  Now, back on Exhibit 4.10, in part F, I had asked in part what the impact on customers would be of any changes to future income tax rates.  The answer in part F unfortunately did not provide a response to that.

     However, in part H I had also asked:

”How will any changes to this amount be flowed back to customers, assuming declines in tax rates as currently contemplated in the most recent federal budget?”

The response there was that any future changes in income taxes would be to either increase or decrease the actual taxes paid by Union, but that these changes would have no impact on Union's regulated rates for service.

     Can you explain that?

     MS. ELLIOTT:  These future tax expenses are tax expenses associated with the storage operation.  So, first of all, they're allocated to the storage operation, and in this case the deferral account.  On a go-forward basis, they will be part of the unregulated storage operation.  They have no impact on the remaining regulated rates for service for the rest of the customers.

     This is a transaction that matches the costs for the storage service against the revenues earned from that storage service and reduces the benefit to the customers at this point.  But on a go-forward basis, those costs will be matched with the revenues and maintained separate from the regulated operations.

     MR. AIKEN:  I believe Mr. Thompson touched on this, but you've used a forecast statutory tax rate of 33 percent.

     MS. ELLIOTT:  Yes.

     MR. AIKEN:  Now, if that tax rate were to, say, decline to 30 percent before Union actually paid these taxes, I take it that Union is not proposing a variance account to take into account the difference between the actual tax rate and the forecasted tax rate you've used to record the liability amount.

     MS. ELLIOTT:  That's right.  Variances in those tax expenses will be part of the unregulated storage operation in the future.

     MR. AIKEN:  Now, part G of B4.10 asks for the point in time when the deferred taxes would reverse relative to the capital cost allowance.  And the response was that:

“Union has not calculated when the timing differences related to the 1997-2006 tax liability will reverse because doing the calculations is an onerous process, time-consuming, and serves no purpose."

     Now, a followup to a discussion you had with Mr. Thompson, and I was a little bit confused about your answer or answers, because at one point you seemed to be saying that this calculation on a going-forward basis would only involve the 1997-2006 assets, but then in another response you indicated that part of the reason why it's difficult is because it would involve storage additions in 2007 and beyond.  Now, which one is it?

     MS. ELLIOTT:  Well, I may have misspoken myself.  With regard to the last item, this particular balance won't be impacted by new investments in storage.  New investments in storage will be recorded and the deferred tax liability and the deferred tax expense for those new investments will be recorded on a going-forward basis.

     The issue here is, we've calculated the accumulated deferred tax impact of the investments made in the past ten years, but we haven't gone forward and calculated what those amounts will be for the next ten or 20 years as they reverse themselves.  It isn't activity or calculations that were necessary to record the entry, and it would be fairly time-consuming to track through all those investments for the next few years.

     MR. AIKEN:  But you're not tracking the investments for the next few years.  You're simply tracking the historical investments.

     MS. ELLIOTT:  Out into the future.

     MR. AIKEN:  Yes.

     MS. ELLIOTT:  So the investments that have been made, but rolling that calculation forward for the future, yes.

     MR. AIKEN:  You would calculate the accounting depreciation and the capital cost allowance for 2007/2008 out for how many whatever years -- is that right -- and then look at the difference to see when the crossover takes place?

     MS. ELLIOTT:  Yes, but it would have to be the 1997 assets in 2007, and the 1998 assets in 2007.  So each year of additions would be calculated out separately into 2007 and beyond.

     MR. AIKEN:  Can you explain that to me?  On the accounting depreciation, if you have depreciation rate of 2 percent, does it matter what year those assets were added?

     MS. ELLIOTT:  It's the tax depreciation that is affected by the year of the addition.

     MR. AIKEN:  But again, if you have a CCA rate of 10 percent, that's applied to the UCC from the end of the previous year.  Does it matter when that asset was added?  

Because that will be taken into account of through the CCA calculation of previous years?

    MS. ELLIOTT:  It's a matter of tracking each year's additions in each asset type and doing the calculation forward.

     MR. AIKEN:  Okay.  Maybe you can turn up Exhibit B2.5, the schedule A attached to that response.  Column B is the 

undepreciated capital cost.  For each of these categories, to carry this forward into 2007 wouldn't it be as simple as applying whatever the CCA rate is to each of these individual lines, and that would be the CCA calculation for 

2007?

     MS. ELLIOTT:  No, these lines are actually an accumulation of ten years of additions and -- well, land rates is fairly straightforward but the next line would be a number of different asset types.

     MR. AIKEN:  And do they have different CCA rates applied to them?

     MS. ELLIOTT:  They could have, yes.

     MR. AIKEN:  But you would have the detail underlying each of these numbers as to which CCA class they're in?

     MS. ELLIOTT:  The detail is accessible, it just hasn't been pulled out and gathered up to do the calculation.

     MR. AIKEN:  If I can have you turn up tab 4 of the IGUA materials.  This is the Board decision in an Enbridge case dealing with deferred taxes on their water heater rental programs.

     And the page that's numbered 42 and 43 -- and in fact, you can go straight to page 43.  The third bullet point on that page says:

"The company's view was that with a particular group of assets, such as a group of rental assets that were formerly owned by the utility, the amount and timing of the deferred taxes becoming payable can be calculated by comparing book depreciations, capital cost allowances."

     Do you agree with that?

     MS. ELLIOTT:  I think it's a little more complicated than that, but that's the right math.  You would take the asset and the timing of the investment, and in this case we're talking about one group of assets, potentially one CCA class, and rolling that forward, in terms of the timing that the taxes become payable in --

     MR. AIKEN:  All right.  So I take it you disagree with the first part of bullet part number 4:

"The company asserted that the calculation is not complicated."


And that's because, like you say, they probably only had one CCA class, where you might have five or six?

     MS. ELLIOTT:  That would be one of the differences, yes.

     MR. AIKEN:  Are you familiar with this Enbridge decision on the recovery of these deferral taxes?

     MS. ELLIOTT:  No.  Only to the extent that I read through it briefly last night.

     MR. AIKEN:  Do you agree that the Board essentially said that Enbridge was able to recover these taxes as they become payable?

     MS. ELLIOTT:  I'd agree that this was a fairly complicated case and there were lots of issues and complexities with it.  I'm not sure of all of the background behind it, but at some point the Board did look to and agree that the ratepayers should pay for the deferred taxes as they became payable, yes.

     MR. AIKEN:  Okay.  Then back on Exhibit B2.5, which is a CCC interrogatory.  The second paragraph of the response by Union says:

"And under flow-through accounting, ratepayers do not pay for future taxes associated with current economic activity until they become due."

     Now, do you still agree with that statement?

     MS. ELLIOTT:  That's the premise behind the rate-regulated exemption, that when the taxes become due and payable, they will be recovered from the ratepayer, which gives the utility the ability to defer or not record that liability.

     MR. AIKEN:  And then over on page 2 of 2 of that response, one clarification, right at the beginning, says “from 1997 to 2004”.  Should that be 2006?

     MS. ELLIOTT:  2006.

     MR. AIKEN:  Okay.  Then later on in that paragraph it talks about the assumption of a tax rate of 33 percent.  I know Mr. Thompson touched on this.


Why was this rate used, rather than the current rate of, I believe it's 36.12 percent?

     MS. ELLIOTT:  The calculation of future taxes is at the future expected tax rate.  So recognizing that the tax rates are expected to change, the future tax rate is 33 percent.

     MR. AIKEN:  And is it not in fact the case that 33 percent is the projected tax rate for 2010?  Will you take that --


MS. ELLIOTT:  I don't know.


MR. AIKEN:  -- subject to check?

     MS. ELLIOTT:  Yes.

     MR. AIKEN:  And prior to 2010, the tax rate is actually higher than 33 percent?

     MS. ELLIOTT:  Yes.

     MR. AIKEN:  Now, Schedule A to that response, footnote number -- well, first of all, let's back up and look at the numbers, and see if I've interpreted this whole issue properly to begin with.

     If the capital cost allowance in any particular year is greater than the accounting depreciation, that gives rise to the deferred tax amount; is that correct?

     MS. ELLIOTT:  Yes.  When --

     MR. AIKEN:  In other words, it's a future liability, because the capital cost allowance is higher than the depreciation amount.

     MS. ELLIOTT:  Yes.  The tax expense is greater than the accounting expense, so there's a reduction in current taxes, but that's expected to reverse itself, creating a future tax liability.

     MR. AIKEN:  Right.  So when the depreciation expense becomes higher than the capital cost allowance, that's when the taxes start going up?

     MS. ELLIOTT:  That's right.

     MR. AIKEN:  Okay.  Now, line 5, base pressure gas.  I thought base pressure gas was a non-depreciable asset.

     MS. ELLIOTT:  For book purposes it is.

     MR. AIKEN:  Okay.  So the net book value is not depreciated from the original value?

     MS. ELLIOTT:  That's correct.

     MR. AIKEN:  But it is depreciable for CCA purposes?

     MS. ELLIOTT:  Yes.

     MR. AIKEN:  Now, under column F, it shows that of the 10.5 million, 1.3 million is a result of base pressure gas.  So that's more than 10 percent.


Now, given that depreciation expense will never be higher, because there isn't any, than the capital cost allowance, which will eventually get down to nothing, why do ratepayers have to pay that?  I mean, to me, the reversal on that asset cannot happen.

     MR. PENNY:  Mr. Chairman, perhaps I could ask through you what this has to do with the tax accounting methodology for the deferred taxes that are in issue in this case, which --

     MR. AIKEN:  Mr. Chairman, it goes to the issue that 10 percent of this number that Union is claiming, by definition, can never happen.  The reversal cannot happen.

     MR. PENNY:  Right.  So this is a proposition that you're putting to Ms. Elliott for her to --

     MR. AIKEN:  I'm asking her, if the depreciation never exceeds the capital cost allowance for this class of assets, how can there ever be a deferred tax liability to be recovered in the first place for this particular asset?

     MR. PENNY:  Thank you for that clarification.

     MS. ELLIOTT:  And I'm not familiar enough with the detailed calculation to explain when that timing difference is -- how that timing difference will reverse in that particular item.

     MR. AIKEN:  Could you undertake to find the --

     MS. ELLIOTT:  I can.

     MR. MILLAR:  Undertaking J1.4.  And once again, Mr. Aiken, could you summarize the undertaking?

     MR. AIKEN:  To undertake to provide an explanation of how the reversal process is accounted for, for base pressure gas.

     MR. MILLAR:  Thank you.

UNDERTAKING NO. J1.4:  TO PROVIDE AN EXPLANATION OF HOW THE REVERSAL PROCESS IS ACCOUNTED FOR, FOR BASE PRESSURE GAS
     MR. AIKEN:  On that same schedule, footnote 2, I take it what this footnote is telling me is that the 10.5 million that's been calculated there is based on the 100 petaJoules of storage space allocated to in-franchise customers; is that correct?

          MS. ELLIOTT:  Footnote 2 applies to column E, so what column E represents is the allocation to the unregulated storage.  So the total future tax expense or liability in this case is the 34.5 million, and based on the allocation factors, 30.5 percent of that is allocated to the unregulated, which would leave the regulated piece being the difference.  And that would be the 100 petaJoules of space.

     MR. AIKEN:  And then that 100 petaJoules is based on the NGEIR decision, correct?  

     MS. ELLIOTT:  Yes, it is.

     MR. AIKEN:  And that is currently under review, the 100 petaJoule amount?

     MS. ELLIOTT:  My understanding is, there is some review of the amount, yes.

     MR. AIKEN:  If that amount were changed, if the 100 petaJoules were increased, I take it then that the column E, the 30.5 percent in aggregate, that number would decrease?

     MS. ELLIOTT:  If the amount of space being assigned to the unregulated operation decreases, then the allocation factor will decrease, yes.

     MR. AIKEN:  The 10.5 million could decrease as a result of that?

     MS. ELLIOTT:  Yes.

     MR. AIKEN:  Now, how would Union do this calculation if the Board in the NGEIR motion, I guess it is, or review, if instead of picking a new number like 120 petaJoules, what if they just didn't pick a number?  How would this calculation be done then?  Maybe to cut to the chase, could it vary year by year, going in the future, if there wasn't a set amount of in-franchise storage?

     MS. ELLIOTT:  If there wasn't a fixed amount of capacity associated with the unregulated operation, it would be difficult to do the calculation.  There would have to be some assumptions made about what that percentage was, and it could vary year to year, yes.

     MR. AIKEN:  Given schedule A as a starting point, would it be possible for you to undertake to do the calculation of the crossover point, or the calculation of the timing differences, for the years 2007-2010?  The reason I'm stopping in 2010 is because that's the last year of sharing of the market premium based on the Board's decision for NGEIR.

     MS. ELLIOTT:  I'm not sure, in terms of getting that done quickly for this proceeding, whether we have the resources to do that.

     MR. AIKEN:  Then in that case, would you take some of the following numbers subject to check?

     The first thing that would have to be done would be calculation of the book depreciation on an annual basis.  

And I assume that number would be the same number in each year, 2007 through 2010, since you're not adding anything to the gross assets in any of these accounts, and you have fixed depreciation rates for them.  Is that correct?

     MS. ELLIOTT:  But it would be subject to retirements of existing assets in the pool, so there could be changes if there are retirements or replacements of those assets.  

It's not just the additions.

     MR. AIKEN:  Are you forecasting any retirements or replacements?

     MS. ELLIOTT:  I don't know.

     MR. AIKEN:  Based on your approved depreciation rates from your last rates case, it would appear that the depreciation rates for these categories range from zero percent for base pressure gas to a high of 4.3 percent for measuring and regulating equipment.  Now, subject to check, would you take it that the weighted average depreciation rate is approximately 2 and 3/4 percent?

     MS. ELLIOTT:  I will.

     MR. AIKEN:  And based on gross asset value of $204 million, that translates into an annual depreciation expense of approximately 5.6 million a year?

     MS. ELLIOTT:  That sounds right.

     MR. AIKEN:  So that's the one side of the coin.

     The other side of the coin is the capital cost allowance.  Now, other than the compressor equipment -- let me start with the compressor equipment.

     Do you take it, subject to check, that the CCA rate applicable to those assets is either 20 percent or 15 percent, depending on the date those assets were put in service?

     MS. ELLIOTT:  I'll take that subject to check.

     MR. AIKEN:  And would you take also subject to the check that the CCA rate on all of the other categories would be a minimum of 4 percent?  That seems to be the lowest CCA rate that would be applicable to any of those assets?

     MS. ELLIOTT:  I don't know, but I'll take it subject to check.

     MR. AIKEN:  Well, you can verify it by looking at a response in your last rates case, Exhibit J.14.58, attachment number 1.

     MS. ELLIOTT:  Can you repeat that again?

     MR. AIKEN:  Sure.  J.14.58.  Attachment number 1.  

That's an attachment that shows the actual calculation of the CCA and UCC for 2005, and the lowest CCA rate shown for any category in which Union has assets is 4 percent.

     Based on those assumptions and using a 50 percent weighted combination for the compressor equipment at 15 percent or 20 percent, my calculations show that the crossover takes place in 2009; in other words, the depreciation expense barely is more than the capital cost allowance in 2009.  And when I say barely, I mean $150,000.

     And in 2010 it's less than a million dollars.

     The previous two years, 2007, 2008, the capital cost allowance is actually still higher than the depreciation expense.  The reason I bring these numbers up is because, in a response to a VECC interrogatory where Mr. Wightman asked for a present-value calculation, NRG -- sorry, not NRG, Union Gas indicated that it did not have the information to do this.

     Now, my proposition, which I'll put in argument, of course, is that the net present value through 2010, the last year of sharing, is substantially less than the 10.5 million that Union is requesting.  If the Board determines that the 10.5 million is only payable by ratepayers when it is payable by Union, the amount collected from ratepayers will be substantially less.

     Now, going forward, when you do the S&T deferral account disposition with the declining ratepayers' share, you provide in a response to IGUA, B3.2, the calculation of how this S&T variance account for long-term storage is done.

     Included in that is a distinct line for deferred tax expense.

     My question is, in each year when you come in to clear this account for 2007 through 2010, Union will be doing this calculation.  The ratepayer portion will change each year.  But given that, won't this crossover in the deferred taxes show up as part of this calculation?  And, if so, why does the Board need to do anything at all now if they determine that this liability is recoverable from ratepayers only when it's payable by Union?

          MS. ELLIOTT:  I guess the problem with your assumptions is the assumption that you've made that it stops in 2010.

     In fact, these tax liabilities will be payable for some time beyond 2010, and because they relate to investments where the ratepayer has previously received the benefit through '97 to 2006, it's the issue of, we have the mechanism today to recover these costs against the revenue that's being deferred and refunded to ratepayers.


That's a fairly simple and straightforward calculation, as opposed to the approach that you're taking, which says we need to track into the future when these costs become payable.  You've stopped in 2010.


I guess my position is, is that's not the last payment that has to be made for these taxes, so we would be continuing to charge, into the future, ratepayers for these costs beyond the time where the premiums come out of rates and the deferral account is no longer operating.  There would be an added charge.  And the recovery over time, as the costs become payable, is a more complicated transaction than the one we're proposing.

     MR. AIKEN:  So is it Union's opinion that sharing 75 percent for 2006 is okay, but sharing 25 percent in 2010 is not, and zero percent beyond that is not?

     MS. ELLIOTT:  It's not necessarily the 25 percent that we would be looking to recover into the future.

     MR. AIKEN:  So why are you only looking for 75 percent of this amount now?

     MS. ELLIOTT:  It's the mechanism that we have in place to recover these costs for 2006.

     MR. AIKEN:  And what other mechanism would you have in place or apply to the Board to have in place for future years?

     MS. ELLIOTT:  We would have to apply for a different mechanism to schedule these payments and the collection from ratepayers.  Laying out the schedule of when these payments are expected to be made and the years in which they're going to be paid out would be the alternative to collecting them now.

     MR. AIKEN:  So that would be similar to the Enbridge case, where the Board approved a notional deferral account that in their case was capped at 50 million, but once Enbridge knew when those taxes were payable, they came back to the Board, and the Board approved the specific amounts when they were payable.  And then they were recoverable from ratepayers.  Is that correct?

     MS. ELLIOTT:  The difference, I would be suggesting, is we would go to the -- we would take and do the calculations now, and lay it out much like the draw-down of our 1996 balance was predetermined or pre-approved at 1996, so that we didn't have to debate the amount to be recovered each and every year over the next however many years it took to reverse the timing differences.

     MR. AIKEN:  But the debate would only be centred around the sharing, because the actual amount could be easily calculated each year on a historical basis.  You would know what your CCA is; you would know what your depreciation is.  There would be no debate over the actual difference in the amount.  You would have the actual income tax rate that would be applicable in those years.  The only debate would be if and how much the sharing would be.

     MS. ELLIOTT:  Once the methodology for calculating the amount was determined, there shouldn't be a debate over the amount being recovered each and every year.

     MR. AIKEN:  Thank you, Mr. Chairman.  Those are my questions.

     MR. SOMMERVILLE:  Mr. Aiken.


Mr. Wightman.

     CROSS-EXAMINATION BY MR. WIGHTMAN:
     MR. WIGHTMAN:  Thank you, Mr. Chair.  I just have about two questions of Ms. Elliott.

     Just one hypothetical, Ms. Elliott, I just want you to think about.  Suppose I have a business, and I incur $1 million in costs each year -- or, sorry, I earn 1 million in revenue each year.  Excuse me.  But I don't have to pay the costs associated with that, which are 1 million also, for ten years.  And let's suppose I didn't even include a cost of capital in this sort of thing.


So I receive 1 million today.  Ten years from now, I'd have to pay a million out.  And each year that happens, and there's not even a return on capital on that.


Wouldn't that be a good business?

     MS. ELLIOTT:  Collecting a million dollars of cash today, where you didn't have to pay it out for ten years?

     MR. WIGHTMAN:  Yes.  And each year.

     MS. ELLIOTT:  Yes.

     MR. WIGHTMAN:  Okay.  Now, you have said, and Mr. Aiken explored this a little bit, that you could not calculate the net present value that was asked for in VECC 5.4.


Now, just with respect to the 10.5 million that you're seeking to collect -- and before taxes it's, I understand, 16 million -- if you can't calculate when some of the -- and maybe you didn't say this, so correct me.  But how do you budget for things coming due if you don't know when they will be due?

     MS. ELLIOTT:  I'm not sure I said I couldn't calculate it.  I guess we haven't calculated it.  And we certainly haven't calculated into the future.  When we budget and forecast, we're looking at two or three years out.  We're not looking at the full life cycle of these assets.


So the net present value of when the crossover would take place is a -- requires a number of years' worth of data to be calculated, and it's just not a calculation that we do in the normal course of business.

     MR. WIGHTMAN:  Okay.  My final question is, will you take it, subject to check, that if I owe a dollar in ten years' time, at a discount rate of 10 percent, that's only worth 38 cents today, 38.5 cents?

     MS. ELLIOTT:  You're talking about the cash value of a million dollars --

     MR. WIGHTMAN:  A dollar to be received.

     MS. ELLIOTT:  A dollar ten years from now?

     MR. WIGHTMAN:  Ten years hence, yes.  Will you take it, subject to check, at 10 percent it's 38.5 cents today?

     MS. ELLIOTT:  Yes.

     MR. WIGHTMAN:  Thank you.  Those are my questions.

     MR. SOMMERVILLE:  Mr. Wightman.


Mr. Gruenbauer.

     MR. GRUENBAUER:  I had no questions, Mr. Chairman.  Mr. Aiken covered them off.  Thank you.

     MR. SOMMERVILLE:  Madame, do you have questions?

     MS. ANCHETTA:  No questions, thank you.

     MR. SOMMERVILLE:  Thank you.


Redirect, Mr. Penny.

     MR. PENNY:  I typically exercise my right of re-examination at the end of the process, but --

     MR. SOMMERVILLE:  We give you that right in any event.

     MR. PENNY:  All right.  Thank you.

     MR. SOMMERVILLE:  So if you have redirect arising from intervenors, please feel free.

     MR. PENNY:  Thank you very much, Mr. Chairman.  I have just two.

     RE-EXAMINATION BY MR. PENNY:
     MR. PENNY:  The first arises from Mr. Thompson's cross-examination, Ms. Elliott, and you were asked about some of these questions, about the crossover point.  And there was a discussion of what would happen with respect to the complications associated with new assets being added to the pool.


And I just wanted to make sure that we were absolutely clear about this, that in light of the NGEIR decision, what happens to new assets that Union invests in, post the NGEIR decision, in terms of the accounting that we're discussing here?

     MS. ELLIOTT:  All new storage investment at this point will be accounted for as part of the unregulated storage operation.  So the deferred tax expense will be recorded, and, given that the shareholder gets the benefit of the revenue, all of those expenses will go against that revenue.

     MR. PENNY:  Thank you, Ms. Elliott.

     The second question that I have in re-examination arises from Mr. Aiken's questions about the sale of Union's ancillary business in 1999, I think it was.  And there seemed to be an implicit -- in the questions, that there was perhaps a contradiction or an inconsistency between what Union did in the context of deferred taxes in the ancillary business scenario with what Union is proposing to do with deferred taxes in the current context.

     Is there, in your view, any inconsistency, and if not, can you explain why?

     MS. ELLIOTT:  There is no inconsistency.  In the separation of the retail programs, the proceeds and the costs were recorded and were to the benefit of the shareholder.  In this case, the revenues and the costs are shared with the ratepayer through the deferral account mechanism.

     So the transactions are similar, and the sharing aligns with how the proceeds and profits, revenues, are shared.

     MR. PENNY:  All right.  Thank you.  Those are my questions.

     Thank you, Mr. Chairman.


QUESTIONS BY THE BOARD:
MR. QUESNELLE:  Ms. Elliott, I just wonder if you could describe to me what the calculation would be had the NGEIR decision put the forbearance effective date of the forbearance, say two years or three years out, how the accounting could take place then?

     MS. ELLIOTT:  We would still have to look at the recoverability of these deferred taxes from customers in the future, and I think would have still come to the conclusion that they're not recoverable from customers through cost-of-service rates in the future.  Once that decision to forebear at some point in the future is there, there is no further means for cost-of-service recovery or revenue deficiency calculations to recover these costs.    So the decision to record the entry would have been exactly the same, regardless of the date.

     MR. QUESNELLE:  How would the entry change, though, the quantum of the entry?  What I'm getting at is would the calculation have an effective date that is the same as the forbearance date?

     MS. ELLIOTT:  No.  The calculation would have been the same, because we're dealing with historic investments, so that didn't change.  We would record in 2006 the expenses up to and including December 31st, 2006, and on a go-forward basis we're now going to have to record deferred tax expenses on this portion of our business in 2007, ‘08, and ‘09, the difference being, as long as there is a deferral account mechanism, so that the revenues are shared with the ratepayer, there are costs to go against those refs before the sharing is calculated.

     MR. QUESNELLE:  In the interim between when the decision -- this is the hypothetical decision that suggests that forbearance would occur, but that it would be out a few years -- and let's say that the Board had suggested 

2010.  For the interim period of ‘07, ‘08, and ‘09, would that not alter the amount in that you would have still a revenue on the retired...

     MS. ELLIOTT:  Once we have to record the deferred tax expense, we're recording the full amount associated with that operation.  So the date at which forbearance occurs doesn't affect the amount.

     No, it would have no impact on the amount.

     MR. QUESNELLE:  Thank you.

     MR. SOMMERVILLE:  To follow up on that, Ms. 

Elliott.  If the Board had, in fact, decided to put forbearance out several years – say, 2010 -- as I understood the rationale for the determination that you made to, in effect, start the motion to reclaim the deferred taxes amount, that's predicated on the accounting principle that once that forbearance is in place, the company can no longer look to regulated rates to recover the amounts covered by the tax account.  Is that correct?

     MS. ELLIOTT:  That's correct.  Right.

     MR. SOMMERVILLE:  So the expectation goes away.

     But if the Board had deferred the question -- pardon the expression -- had decided to forebear a few years out, that wouldn't affect the intervening period, would it?  You would still have the expectation of recovery?

     MS. ELLIOTT:  It depended if there was an expectation of a cost-of-service rebasing during the intervening period.  There might still be an amount; not the full amount, but some of the amount might have still been receivable and was collectible from the ratepayers if there had been another rebasing before forbearance took place.

     So, these costs can't be built into a future revenue requirement, essentially is what we're saying.  There's no inclusion of these expenses in a future revenue requirement once that Board decision came out.  But if there was an opportunity in the intervening period for that inclusion, the expense might have been lower.

     MR. QUESNELLE:  Okay.  The difference being -- and just for clarity, let's add to this hypothetical:  If you were doing year over year cost-of-service, the calculation would have been different because it wasn't until the effective date of the forbearance that things would have actually -- you no longer then had an opportunity to capture in future rates.

     MS. ELLIOTT:  There would still be an amount that could be recovered in future rates, but there would still be an amount that had to be expensed as of the date of the decision.

     MR. QUESNELLE:  Yes.  So it’s the ability or lack thereof of your ability to capture that expense in a future rate case -- is the swing on the two scenarios?

     MS. ELLIOTT:  Yes.

     MR. QUESNELLE:  Okay.  Thank you.

     MR. SOMMERVILLE:  Are there any questions arising, 

Mr. Penny?

     MR. PENNY:  No, Mr. Chairman.  Thank you.

     MR. SOMMERVILLE:  It's now 12:30.  We'll adjourn for lunch and come back for argument.  It occurs to me that there are a number of undertakings that would inform argument to some extent, and one question that I have for you, Mr. Penny, in particular, is, Ms. Elliott has a busy lunch period in some respects to answer some of these in such a fashion that they may be able to be incorporated in argument, which I think is appropriate.  I will suggest that we come back at 2 o'clock, which is a somewhat longer lunch period.  Is that going to be adequate for your purpose?

     MR. PENNY:  It will be adequate for my purpose.  Thank you.

     MR. SOMMERVILLE:  Is there any comment on that subject from any other party?

     MR. THOMPSON:  The intervenors are going to reserve their position on this question of an E&Y witness.  Perhaps we could just get back to you at 2 o'clock on that as well.

     MR. SOMMERVILLE:  Fair enough.  We'll adjourn until 

2 o'clock, at which time we will commence with argument.  I guess the order of argument -- Mr. Penny, you'll go first. 

Intervenors will follow, and you will have a right of reply.

     MR. PENNY:  Yes.  Thank you.

     MR. SOMMERVILLE:  We'll stand adjourned 'til 2 

o'clock.  Thank you.

--- Luncheon recess taken at 12:32 p.m.

 SEQ CHAPTER \h \r 1     --- On resuming at 2:08 p.m.

     MR. SOMMERVILLE:  Thank you.  Please be seated.


Are there any preliminary matters before we begin oral argument?

     MR. PENNY:  Yes, Mr. Chairman.  The reason that Ms. Elliott has come back is because we have answers to, I think, three of the four undertakings.  So Ms. Elliott's prepared to put those on the record, and then if she could be excused.

     And I will say that the outstanding one results simply from the people who have the necessary information not being able to be tracked down over the lunch break.  So I hope that we'd be able to get that reasonably soon, but at this point I'm not in a position to say when we'd have that answer precisely.

     MR. SOMMERVILLE:  Thank you.


PRELIMINARY MATTERS:

     MS. ELLIOTT:  The first undertaking, J1.1, referred back to an interrogatory response, B2.2.  The question -- or the undertaking requested the price, the comment about storage levels reaching record prices in 2006.

     The average price for short-term storage in 2006 was $2.80 Canadian per gJ.

     MR. THOMPSON:  3?

     MS. ELLIOTT:  2.  Sorry, 2.86.

     And the amount of storage, long-term storage, that expired and was renewed on a short-term basis, that contract actually expired in 2005.  It was for 6 pJs of storage.  So for three months during 2006 it was sold short-term, and then it was re-contracted long-term.

     The next undertaking, J1.2, was looking for the residential impact if the amounts were not recovered through the deferral account.  So using the response in B3.5, which quantifies the allocations to the rate classes, the rate 01 credit was previously $4.14.  It would increase by 18 cents to $4.32.


And the rate M2 residential was a charge.  Previously it was $3.06, or in the pre-filed evidence.  It would be reduced by $1.30 to $1.76 if the amounts were recovered not through the deferral account but through the earnings sharing calculation.

     J1.3 was a question about whether the deferred tax adjustment arising from the sale of the retail business was recorded separately or before the January 1, 1999 effective date, and the answer is: no, it was part of the purchase price of the sale, but it was recorded in combination with the sales transaction, January 1, 1999.


And the B1.4 we don't have an answer for yet.

     MR. SOMMERVILLE:  Thank you.


Mr. Penny?


Oh, I beg your pardon.  Ms. Elliott, thank you for your diligence over the lunch hour in particular, but for the rest of your testimony as well.  Thank you very much.  You're excused.

     --- Ms. Elliott steps down.

     CLOSING ARGUMENT BY MR. PENNY:
     MR. PENNY:  Thank you, Mr. Chairman.


This, in Union's submission, is a relatively straightforward issue.  The issue around the realization of deferred tax liabilities results from the fact that regulated utilities are allowed to put off recognition of certain future tax liabilities resulting from current and past economic activity until payment is actually due, whereas businesses whose prices are not regulated must record the future payments of tax liabilities arising from current and past economic activity immediately, even though the payment may not yet be due.

     The tax accounting treatment afforded rate-regulated utilities, which is called, as you know, the flow-through method of tax accounting, is a special, narrow exception to the general rule, and is based on the theory that even though the tax liability arises from current or past economic activity and is known and certain, it is not yet actually payable, and because rates for regulated utilities are periodically set by a regulatory commission, there is a reasonable prospect that the costs will be recoverable in the year in which they are eventually payable.

     Unregulated businesses, however, have no such assurance, and so must record the deferred taxes when they arise, not when they become actually payable.

     And it's important to remember, in my submission, therefore, throughout the discussion of deferred tax liabilities here in the context of this case, that what we are talking about is purely a timing issue, purely a timing issue of when tax liabilities arising from past and current -- as at 2006 -- economic activity must be reflected in the firm's audited financial statements as a current liability.


We're not here talking about future tax liabilities arising from future economic activity.  And that is very clear.  We're only talking about tax liabilities arising from economic activity that took place from 1997 to 2006, and specifically, of course, talking about tax liabilities associated with the provision of long-term storage services between 1997 and 2006.


And this was, I also want to note, economic activity which hugely benefited ratepayers to the tune of 90 percent of forecast revenues and 75 percent of all unforecast revenues.

     The only issue, in my submission, is when those deferred -- otherwise deferred tax liabilities should be recovered, now or in the future.

     Before -- as you heard this morning, before 1997, Union, as distinct from Centra, pre-merger, used the normalized method of accounting.  And Union's customers were charged rates which recovered in the current year, whatever then current year, all future tax liabilities associated with economic activity in that or prior years.

     And it was in 1997, to become consistent with Centra, upon Union's merger with Centra and, I might add, at the urging of Union's customers, that Union converted to flow-through -- to the flow-through method of accounting for tax, thereby deferring to the future when the liabilities actually had to be paid, certain tax liabilities associated with past and current revenues.

     And again, in my submission, it's important to note that the flow-through method is entirely a benefit to customers, because it defers payment of taxes that would otherwise have to be recorded and recovered in the cost-of-service.


Union itself, qua corporate entity, derives no -- absolutely no benefit from the flow-through method of accounting.  It's purely an issue of cost and when that cost needs to be recognized.  And the ability under the narrow exception that was formerly available to Union, the ability to use flow-through tax accounting, was merely a benefit -- or was purely, I should say, a benefit to customers, because it deferred taxes which in any other business would have had to have been realized immediately, off into the future.

     As the Board knows, the issue arises here because in Union's view, and in the view of its auditors, and in the view of Ernst & Young, Union lost the ability to defer realization of those taxes associated with a portion of its long-term storage transactional business when the OEB decided to forebear from regulating those rates.


And as Ms. Elliott discussed with Mr. Quesnelle this morning, it's the loss of the expectation that those costs can be recovered in future rate-regulation proceedings.  That means that the exception is no longer available.


And I'll look at the three components of the exception in a moment.  But it's really -- when you look at those, it's the loss of the expectation that those costs can be recovered in future rate-regulation proceedings that triggers the loss of the narrow exception.

     This had the consequence, as we know, that the deferred tax liabilities resulting from long-term storage and transmission -- transportation, excuse me -- activity between 1997 and 2006, which were known but not immediately payable, could no longer be left off the balance sheet until they were actually due.  Because they existed and were known, they had to be recognized immediately in order to comply with the CICA Handbook and with GAAP.

     And the reason for that flows directly from the terms of the exception, which is stipulated in the evidence and cited from the various accounting standards records, but it's summarized in paragraph 15 of the written argument, which we submitted before.  And that shows that the flow-through method of accounting for taxes is only available to rate-regulated entities which meet three specified criteria.  The three criteria are:  one, that rates for service must be subject to approval by a regulator; two, rates must be designed to recover the cost of providing service; and, three, it must be reasonable to assume that rates set to recover costs in future can be charged to and collected from customers.

     It's that third component which was affected by the 

NGEIR decision, because after the NGEIR decision with respect to ex-franchise long-term storage services it was no longer reasonable to assume that rates would be set to recover costs in future, and be charged and collected to customers, because the Energy Board, of course, has determined that it will no longer regulate those rates in the future.  And so it's the loss of that third component specifically, we say -- not to take away from the others because we say the others apply, but it's clear beyond per adventure, in my submission, that the loss of that third component resulting from the NGEIR decision triggered the requirement.

     The evidence is, from the accounting standards, that when a business or a portion of a business ceases to fulfill the pre-conditions for the flow-through method of accounting -- that is, it no longer has that expectation of the ability to recover future payments in regulated cost-of-service proceedings -- then the entity must immediately cease to use the flow-through method, revert to the normalized method of accounting, and reflect the deferred portion of the firm's past tax liabilities in the current financial statements.

     In the NGEIR decision, the OEB decided to refrain from regulating rates for existing storage services to customers outside Union's franchise area, and so, following that decision, Union no longer met the conditions precedent for flow-through accounting.

     That was dealt with in note 19 to Union's 2006 financial statements, which were audited and approved without reservation by Deloitte & Touche, LLP, on March 23, 

2007.  That's in the evidence and cited in my argument.

     Union also retained a second independent audit firm, 

Ernst & Young, to opine on whether, as a matter of accounting practice, Union was required to record immediately the formerly deferred tax liability associated with the portion of storage services that became deregulated as a result of the NGEIR position, and that opinion, we say, is unambiguously that Union was required to record that deferred tax liability immediately.

     The difference in this case between the current taxes paid under the flow-through method and the actual all-in tax liabilities associated with Union's past or historical economic activity between 1997 and 2006, for long-term peak storage services, is 10.524 million, pre-tax, and after tax, as you've heard, roughly 16 point -- I think it was .7 million, if I remember correctly.  

Put another way, the accounting rules for rate-regulated entities allowed Union to defer certain current tax costs for the benefit of customers.  Once the rate-regulated exception for flow-through accounting for the unregulated storage business was lost, however, Union was no longer able to defer recording that portion of the existing tax liabilities, and this had the result that, rather than recognizing the cost of those tax liabilities in the future, when they actually became payable, those that were formerly deferred liabilities had to be recognized as a cost of providing long-term peak storage services now.

     Now, there was a suggestion this morning, from a number of fronts, that Union was somehow trying to have it both ways as between being regulated or unregulated, and in my submission, there is utterly nothing to that suggestion.  Union is not trying to have it both ways.

     These are clearly and unambiguously tax liabilities that arose from regulated activity while the rates for the services were regulated by the Energy Board; that is, 1997 to 2006.  It is true that what triggered the loss of a favourable tax treatment, which you always have to remember, is only a deferral issue -- it wasn't that you didn't have to pay the taxes; it was simply a deferral of when you had to pay those taxes -- that was, of course, triggered by the acknowledgement of the Board that these were no longer rate-regulated services, but the services themselves, at the time that the liabilities were incurred, were clearly regulated and clearly relate to the benefits that flowed to the customers; i.e., the premium on those services.  I'll come back to that.

     It's always been known and expected that rates would be set to recover those costs; that this is the timing issue.  The issue has never been whether customers would pay those costs.  The only issue was when.  And the result of deregulation of this part of Union's business is simply that the formerly deferred portion of that tax liability can't be deferred anymore and must be recorded now.

     Union will be responsible for all current and future tax liabilities associated with the unregulated storage business going forward; i.e., from January 1, 2007, forward.  However, the issue here is of course the requirement to recognize the liabilities associated with past revenues before deregulation, and again, revenues which hugely benefited customers to the tune of 90 percent of forecast and 75 percent of unforecast revenue.

     It's Union's submission, and you heard from Ms. Elliott this morning, that account number 172-72, which is the long-term storage account, is prescribed to record net revenues from S&T activity, and net revenue, of course, as 

Ms. Elliott explained, means revenues net of costs.  And while it is fortunate for both Union and its customers, given the sharing arrangements that have historically been in place, that the account has, I think, produced historically a positive revenue stream, it is not restricted only to incremental revenue.  Again, it's important to realize this, that it's not a one-way account or an asymmetric account which only records positives for the benefit of ratepayers.  It's a net revenue account, and it therefore had the potential to record both debits and credits.  That means that the costs associated with realizing that revenue must be offset against the revenue.

     The accounting standards requirement attendant upon the result of the NGEIR decision is that a tax liability associated with that historic activity, 75 percent of the net revenues of which were credited to customers and which could formerly have been put off until it was actually payable, must now be recognized on the books of the company.

     In Union's submission, this is a cost of providing the service, which, again, but for a special exemption under accounting rules, would already have been recognized and recovered in rates.  It is, in my submission, a consistent principle of rate regulation that burdens follow benefits.  And since the customers received 75 percent of the benefit of the long-term storage transaction activity between 1997 and 2006, it is fair, appropriate, and consistent with just and reasonable rate-making that they shoulder 75 percent of the cost actually associated with providing those benefits.

     And again, we're here not talking about future costs.  

We're not trying to sneak future costs into current rates.  

These are historical costs associated with historical economic activity which produced positive and very large benefits for customers.

     And I would also note that there is of course no vested right or entitlement of customers to the deferral of those taxes.  They depend, as I've indicated, on the narrowly prescribed exception to the normal rule of requiring normalized tax accounting, and it's simply a matter of whether the pre-conditions are or are not met.  In this case, the only evidence before you is that they are not met.

     The uniformly accepted accounting standard is that they must be realized now, and it is therefore, in my submission, both just and reasonable that these costs be offset against S&T revenues, as Union has done for 2006.

     Those are my submissions, Mr. Chairman.  Thank 

you.

     MR. SOMMERVILLE:  Mr. Thompson.

     CLOSING ARGUMENT BY MR. THOMPSON:

     MR. THOMPSON:  Thank you, Mr. Chairman, Mr. Quesnelle.

     In my submission, the issue is what amounts can be recovered from the rate regime which the Board established for Union's 2006 test year on account of the deferred tax liabilities associated with the ex-franchise storage business activities, which only became unregulated effective January 1, 2007.

     It's not an accounting regulation debate.  It's a rate-recovery issue that the Board is concerned with here.  And Union tries to roll the two together.  And I think it's important to keep the two quite separate.

     There's a change in corporate accounting treatment that's been discussed in the evidence, and then there's secondly a claim for recovery from the 2006 rate regime that the Board established for Union.


And I submit that the recording in the corporate-books issues really doesn't determine the appropriate rate treatment for the amounts Union seeks to recover.


And it's interesting to note that Ms. Elliott's evidence about triggering events, one was her evidence that the triggering event for the change in the accounting treatment and recording of the liability in Union's books was the NGEIR decision.

     Of greater interest, though, was her evidence that the triggering event for the claim to recover something from ratepayers on account of those deferred tax liabilities was the Board's failure to give Union 100 percent of the ex-franchise storage premium in 2007.


So the triggering event for the rate claim really isn't the accounting-record issue, it's a complaint about the transition feature of the NGEIR decision.  In my respectful submission, that has nothing to do with clearing of accounts for Union's 2006 test year.

     My submission to you is this: that the NGEIR decision did not and was never intended to have any retroactive effect.  And I submit to you that it's clear what Union is seeking to do is to convert the NGEIR decision into having some retroactive effect.

     What Union seeks to recover is really one of two things.  One, it's 75 percent of the deferred tax liability associated with the ex-franchise, storage-related business activity in the period 1997 to 2006.


That cumulative liability is $16.475 million, and 75 percent of it is 12.356 million.  That's what Union is seeking to recover from the S&T credits in account 179-72, I believe.

     Their alternative position is that, well, if that's disallowed, then what we get is 50 percent of the deferred tax liability -- that's $8.238 million -- from the earnings sharing mechanism.  That is the feature -- another feature of the 2006 rate regime that the Board established for Union.

     And the first point I wanted to just draw your attention to here is -- and it's a reference to Exhibit B3.24.  If you just focus on the 2006 piece of the accumulated deferred tax puzzle, you will see in Exhibit B3.24, at line 3 we have the accumulations year by year that total the 16.475 million, and you'll see in 2006 those total $1.296 million.


And if, in fact, this regime had been operating in that particular year, ratepayers would have received a credit, a revenue-requirement credit, which you'll see at line 7, of $1.16 million.

     So the actual dollar impact of the deferred tax accumulations in 2006 net is $180,000.  And on an earnings sharing basis that amount would be $90,000.  It's de minimis when you focus on the 2006 rate regime only.

     But my proposition to you is this: that you should find that the NGEIR decision was intended to have no retroactive effect whatsoever, and that for regulatory purposes the deferred tax liability can have no impact on rate regimes prior to January 1, 2007, which is the date on which rate regulation in the ex-franchise storage market for Union ends.

     There is no claim before you for deferred tax recovery in the 2007 rate year.  There's no claim before you for deferred tax recovery in any future years.  What you're being asked to do is to find that something is recoverable from the 2006 regime.


And I submit to you that if you agree that, for regulatory purposes, the NGEIR decision can have no impact on rate regimes in effect prior to January 1, 2007, that's the end of the matter.


The amount at line 3 in Exhibit A, tab 2, Schedule 1 becomes a $3.015 million credit, instead of the $9.341 million debit.  And the earnings sharing amount at line 23 remains at $12.819 million, plus the additional amount we say Union improperly excluded as a non-utility adjustment.  And that line, according to our calculations, becomes $14.462 million.

     So if you agree with that proposition, that, in my submission, is the end of the matter.  But if you are going to go on and consider that the NGEIR decision gave rise in Union's shareholder a basis to make some claims against the 2006 rate regime, either versus the S&T deferral account feature of it or the earnings sharing feature of it, then you have to consider the basis for those claims and whether there's any substance to them.

     And the first basis for the claim, as I understand the company's position, is, well, once the Board issued its NGEIR decision, we had to record deferred tax liabilities associated with the ex-franchise storage business, and shazzam!  Ratepayers have received a benefit.  They've received a benefit of the accumulated deferred taxes, 1997 to 2006, for which Union's shareholder is to be compensated.

     And I say, not so.  If you take the benefits conference argument, the first thing, in my submission, you should appreciate, that this is distinguishable, this situation here is distinguishable, from the Enbridge case, where ancillary businesses were never rate-regulated.


And what happened in the Enbridge situation was that the revenues from the ancillary businesses were included in deriving the rates.  So that the returns in the ancillary businesses were basically held to a utility return.  That's quite distinguishable from what prevails here, which is, we don't have any unregulated rates prevailing in '97 to 2006.  What prevails are regulated rates.

     So there are no benefits being conferred when the regime that's in place is regulated and Board-approved.  What happens on the triggering event is the obligation to corporately record the liability, but there is no immediate conference of any benefits on ratepayers, so there is nothing to be compensated for, as far as prior years are concerned, in my respectful submission.

     But even assuming ratepayers paid the $12.3 million to Union, under the regulatory regime that applies, they get credit for that as a rate-base deduction and a revenue requirement credit until such time until there is a crossover and the taxes have to be drawn down.  

And so if we put up in 2007 -- or 2006, it would be -- this money, we would be entitled to a credit of $1.116 million, according to B3.24, for as long as it takes to reach crossover.  If you assume that's ten years, it basically eliminates the liability.

     So I submit to you this, that before you can look at this benefits contention, you have to ask yourself what is the present value of the amounts that would be owing to ratepayers if this money was paid up, and you would deduct the one from the other, because nothing is payable until crossover.  If you go through that exercise, assuming the crossover is 2018, as the financial, the annual statement says, you end up with no net benefits.

     So the net benefit argument, in my submission, doesn't help the shareholder.

     The next principle that the company relies on in trying to justify why some of this 2006 money should be applied to this liability, is, they say, well, this is a utility-related liability.  I submit to you it is not.  

It is clearly not a utility liability.  It's a non-utility liability, because it does not arise until the Board forbears.  There is no liability without the forbearance order.  Once the forbearance order issues, that gives rise to the non-utility characterization of the ex-franchise storage business, and the liability associated with that business is therefore a non-utility liability.  In my submission, Union cannot have it any other way.

     Union admits -- Ms. Elliott admitted in her examination today, and they rely on it in the confidential argument that they've presented, that non-utility items should be excluded from claims with respect to the 2006 revenue regime.

     So, on a proper application of the non-utility exclusion principle, which Union accepts, this liability cannot be recovered from either the S&T component of the 

2006 revenue regime or the earnings sharing component.

     With respect to your consideration of the claim against the 2006 rate regime features, I submit there are some fairness considerations to be brought into account which, in my submission, should prompt you to find that the claim should be disallowed.

     First of all, Union didn't claim anything with respect to the 2007 rates case, nor did it raise this issue in NGEIR, so we don't know how the Board might have reacted in the NGEIR decision had it known about this item.  

The second aspect of fairness is what I call the ability of the ex-franchise storage services line of business to accommodate the deferred tax liability.  

Just a note in passing, before I get into that -- and 

Mr. Aiken touched on this in his examination.  When Union transferred its ancillary businesses in 1999 -- this is at tab 1 of the documents brief, Exhibit K1 point, I think it's 2.  If you go to page 18, you'll see that unrecorded deferred tax liabilities associated with that transaction were $31.3 million.

     Now, that contrasts to the claim they're making here of 12.375.  That's against the deferral account, so if they don't get that, they want 8 million and some change.  They want half the liability of the earnings-sharing mechanism.

     But it's clear, I submit, that there was no impact on 

Union's ratepayers of this 31.3 million unrecorded liability associated with the ancillary businesses.  And so that, with respect, shows that the ability to absorb at a far more significant level, even back in 1999.  But what we have here in terms of the ability to absorb, and this relates to the questions I had on our interrogatory 

B... yes, I think it was B3.15 -- sorry.

Sorry.  B3.17, as well as B3.5, I think.  Yes.  Sorry, B3.6.  And this goes to the spread between cost-based storage and unregulated storage, looking out into the end-state of the forbearance regime the Board has ordered.     

If you would just, for the purposes of this discussion, turn up Exhibit B3.6 at page 3.  What that item at page 3, which was prepared by Union in the NGEIR proceedings, indicates is that with $45 million of spread between market-based storage and unregulated storage, 

Union's return on equity would be 86.41 percent.  And the evidence at the other exhibit -- I think it was B3.17 -- showed the spread at about 75 cents.  That's $1.05 Canadian less the 30 cents cost-based rate.

     And at that spread, with 60 Bcf of ex-franchise storage being sold, 20 to Union, 40 to others, that produces $45 million of additional revenue per year.  Ms. Elliott just provided in undertaking response this morning that the peak for short-term storage, and I concede short-term and long-term aren't exactly the same, but it hit a peak in '06 of $2.86 per gigaJoule.  The spread over cost-based is more than $2.50 per gigaJoule. If that were to apply to the 60 Bcf that's being sold, you would have $150 million a year of revenue over and above the utility-allowed return revenue being earned by this ex-franchise line of business.

     The point of all of this is that there is ample revenue in that line of business to absorb the deferred tax liability that Union is seeking to recover from 2006 regulatory accounts.

     On the notion that the spread may not stay at $1 or 75 cents or in that magnitude, I submit it's highly unlikely it's going to go down.  The spread is based on the winter/summer differential of gas, and gas supply is in declining -- gas is in declining supply.  So the chances of it going down, I submit, are pretty remote.

     So on the basis of these fairness factors, there is, in my submission, no reason to allow the claims that Union makes.

     So in summary, I submit to you, no matter how one comes at the regulatory implications of this issue, the claim for the 12.356 million of deferred taxes or the alternative claim of $8.238 million must be disallowed.  And the amounts to be allocated at lines 5 and 23 should be, as I have indicated earlier in my submissions.

     I would ask that IGUA be allowed its reasonably incurred costs in connection with this matter.  And those are my submissions.

     MR. SOMMERVILLE:  Mr. Thompson.


Mr. Warren.

     CLOSING ARGUMENT BY MR. WARREN:
     MR. WARREN:  Thank you, Mr. Chairman, Mr. Quesnelle.

     Let me say at the outset that I'm going to adopt the submissions of Mr. Thompson on the matters of regulatory accounting and the way that the Board should treat the request for relief.


My client's concern is a threshold one that really is preliminary to the consideration of that, and it's this:  The question is whether or not the Board should contemplate granting this relief at all.  The issue is framed by Union as a narrow one of tax accounting.  It is, by framing it that way, an attempt to limit the Board's discretion to a simple choice of how the -- what they say are the applicable tax-accounting rules that should apply.

     In our respectful submission, this is not an issue of tax accounting or timing.  This is an issue of, if you wish, fairness and regulatory policy.


How the Board should deal with -- what this application is really about is a kind of tag end of the NGEIR decision.  It's an issue of how the Board should consider one of the impacts of the relief that was asked for, not in this case, but in the NGEIR case.

     It engages the question of whether, in my respectful submission, this matter should have been raised and dealt with in the NGEIR proceeding.

     Now, in the NGEIR decision it was clear, abundantly clear, that the Board's focus, among other things, was on the impact on -- of its decision on ratepayers.  Now, part of the decision is reproduced in my friend Mr. Thompson's exhibit materials, which are Exhibit K1.2, but I'd also want to refer the Board to a passage which appears in the NGEIR decision, at page 43 of that decision.

     Now, in that portion of the decision, what the Board was looking at was the question of, what were its -- the ambit of its public-policy considerations.  And at page 43, after reciting the arguments of various parties, the Board said, about three-quarters of the way down the page:

"The Board finds that these broader approaches set out above represent a balanced and comprehensive approach to assessing the public interest.  It is appropriate to consider the Board's legislative objectives in this case, because they are a clear expression of the factors the Board is to take into account.  The Board's objectives, which are most directly relevant in this case, are as follows.  First, to facilitate competition and sale of gas to users; second, to protect the interests of customers with respect to prices and the reliability and quality of gas service; thirdly, to facilitate rational development and safe operation of gas storage."

     Now, the Board then went on to devote a discrete chapter of its decision to customer impacts in the implementation of Board decisions.  And the Board was able to conclude at page 118 -- and this is in fact reproduced at tab 6 of Exhibit K1.2, in my friend Mr. Thompson's book of materials.

     The Board, in the passage reproduced in Mr. Thompson's material -- and it's page 118 of the NGEIR decision -- the Board recited what the impacts were on a typical residential consumer in Enbridge's territory and in Union's.

     And it says, beginning at the bottom of page 118:

"Assuming, A), that Union and Enbridge are able to earn the same amount on ex-franchise storage sales in the period 2008 through 2010, that they forecast to earn in 2007, and B), that gas prices and other delivery charges remain the same, the Board's decisions in this proceeding are likely to increase rates by a small amount, perhaps around 1 percent."

     And they had said earlier -- I'm sorry, I should have cited, at the beginning of Section 9.1.3, also on page 118:

"The Board's decisions on the sharing of premiums on storage transactions will have virtually no effect on consumers' bills in 2007."

     Now, that clearly was a material consideration for the 

Board in the NGEIR decision.  And what we have is Union having made a choice, for reasons which, I say with great respect to Ms. Elliott, are simply not credible, not to raise that impact with the Board in that proceeding.  Had they raised that issue, then one of two things would have obtained.

     First of all, ratepayer representatives, such as my client, could have argued that, indeed, there is a material impact on consumers, and that is relevant to the Board's decision-making, whether to grant the relief to forbear or, more likely, on how you should structure -- how you should structure the allocation of benefits and burdens arising out of the NGEIR decision.

     We don't know, as we sit here today -- it would be idle and, indeed, irresponsible of me to speculate about how the Board's decision in the NGEIR case would have been affected had they been presented with that impact.


But the reality is that it might have had some impact.  We don't know that now, we can't know that now, because it wasn't presented to them.

     I'm not asking this Board to re-open the NGEIR decision.  What I am saying is that what the Board should decide in this case is that, A), this relief should have been sought, should have been -- sorry, the impact of the tax change should have been brought to the Board's attention in the NGEIR case.


Having failed to do that, the Board should say now, “It's too late, Union.  That issue should have been considered in the NGEIR case and wasn't, and you're simply out of time.”

     Union's ratepayers should not now have to face an additional burden, which Union could have foreseen and chose not to bring forward.  In fairness, in our respectful submission, Union's shareholder should bear the burden of Union's decision to sit on this matter and not bring it forward.

     Those are my submissions.  I ask that my client be awarded 100 percent of its reasonably incurred costs.  Thank you very much.

     MR. SOMMERVILLE:  Thank you, Mr. Warren.


Mr. DeVellis.

     CLOSING ARGUMENT BY MR. DeVELLIS:
     Mr. DeVELLIS:  Thank you, Mr. Chairman.  I'll be brief.

     SEC would also like to adopt the submissions of Mr. Thompson in respect of this matter.  But I have just a few additional submissions.  And I'm going to start with the Ernst & Young letter, because that appears to be the backbone of Union's argument.


And that letter, in my submission, tells us nothing, except that when an asset no longer -- ceases to be rate-regulated, the utility must record a liability.  The tax -- the deferred liability as an expense.  It does not say -- it does not give Ernst & Young's opinion as to whether the storage assets in issue in this proceeding ceased to be rate-regulated in 2006 or ever.  That was Union's interpretation, which Ernst & Young accepted for the purposes of its analysis.

     And it also doesn't say whether that tax liability or deferred tax expense should be recovered from ratepayers.  That is a regulatory decision.

     Now, on the first point, regarding when the assets ceased to be rate-regulated, it's clear that the assets continued to be regulated in 2006, and the fact that the deferral account to which Union now seeks to charge the expense continues to exist is proof that the asset continues to be rate-regulated.

     I'd also add that there's nothing in the description of account 179-72 that would suggest that a deferred tax liability should be recorded to it.  Union is trying to fit a square peg into a round hole because, as Ms. Elliott frankly acknowledged, it's the only way that Union can recover this deferred tax liability at this time.  The deferred tax has nothing to do with the costs of providing S&T services in 2006.  It should not be recorded either in account 179-72 or as any other amount that would allow Union to recover the amount through the earnings sharing mechanism in 2006.

     Now, if you find that the amount should not be recorded in 2006, then that ends the matter for the purposes of this proceeding.  But even besides that, I would argue that this tax liability is not recoverable from ratepayers.  The NGEIR decision was predicated on the basis that, although ratepayers had paid for the storage assets through rates, and the value of storage may have increased substantially from the time that it went into rates, the ratepayers weren't entitled to any continuing benefit from those assets because what they were in effect paying for was to rent those assets for the time that they were required to service franchise ratepayers.

     Well, as I suggested to Ms. Elliott, what Union is in effect trying to do now is akin to a landlord trying to recover a tax liability after selling its building at a substantial profit.  Now, if you do find that this amount should be recovered from ratepayers, then I believe it's clear it should not be recovered now, but rather should be paid as the taxes become due, as was demonstrated in the EGD precedent that was in Mr. Thompson's materials and which Mr. Aiken referred to.  If you do find that the amount should be paid now, I believe that there is a substantial reduction should be made to account for the time value of money that was also referred to by others this morning.

Thank you very much, Mr. Chairman.  Those are our submissions.

     MR. SOMMERVILLE:  Thank you, Mr. DeVellis.

Mr. Aiken.

CLOSING ARGUMENT BY MR. AIKEN:

     MR. AIKEN:  Thank you, Mr. Chairman.

     I will join the chorus and adopt Mr. Thompson's submissions as to why Union should not recover any of the deferred tax costs.

     My submissions, however, deal with the options if you do not agree with Mr. Thompson.

     If the Board determines that ratepayers are ultimately responsible for the payment of the deferred tax liability, then I would submit there are three options for the Board.  The first one is that proposed by Union.  That is that ratepayers pay the amount up front, ignoring when the amount of tax is actually payable by Union.

     I would submit that this approach is not appropriate, for a number of reasons.  First, the amount that Union has calculated is only an estimated amount.  It will differ from the actual amount.  Secondly, it grossly overestimates the net present value of the payments that would be made by Union, possibly over the next 20 years.  And that is totally unfair to ratepayers, that they would have to pay the full amount up front, and then Union has the time value of that money for the next 20 years.

     Thirdly, it violates the principle of flow-through accounting under which ratepayers only pay taxes when they become due.  The liability on Union's books do not indicate that those taxes are payable in 2006.  As we heard this morning, we don't know because Union does not know when those taxes are actually payable.

     The second option for the Board would get around a number of these difficulties.  That option would be to calculate the net present value of when the deferred taxes become payable, and recover this amount from ratepayers now.

     Again, that is an option that my client does not support; again, for a number of reasons.

     First, we do not know the payables stream.  We heard from Ms. Elliott that they haven't calculated it.  Secondly, we do not know what the future tax rates are going to be, so, again, it would only be an estimate.  And thirdly, at this point in time, we do not even know if the amount that Union has calculated, which is based on the 100 petaJoules for in-franchise storage, is going to be the ultimate appropriate amount of storage to use for the calculation.

     The third option would be for the Board to direct Union to set up a notional account for the deferred tax liability.  Union could then draw down on this notional account to pay deferred taxes as they actually become due.  This would be comparable to what the Board approved for Enbridge in the RP-2002-0135 decision from December of 2003.  And this is the option that my client would support.

     Now, within this option there are two possibilities, as I see it.  First, there could be a long recovery period of 20 years or whatever the draw-down period is, and over that period 75 percent of the taxes payable would be paid by ratepayers as the amounts become payable. I say 75 percent because that's what Union is requesting through the S&T deferral account disposition.

     The second option would be that the last recovery by 

Union would be in the year 2010, and that would be based on the sharing approved by the Board in the NGEIR decision.  

This matches the approach taken by Union in this proceeding; that is, the applicable sharing percentage approved by the Board in the NGEIR decision is what they're requesting to recover.  Seventy-five percent this year.  And in the NGEIR proceeding that number has been changed so that by 2010 it's 25 percent, is to the account of ratepayers, and after that there's nothing to the account of ratepayers.

On the earnings-sharing implications, I would submit that any prospective recovery from ratepayers through any of the options I've presented would mean that there would be no adjustment to the earnings-sharing calculation for 2006, because the amount would ultimately be recoverable from ratepayers through another mechanism.  So Union should not essentially double-dip by including it in the earnings sharing calculation, and then recover it in future years.

     Those are my submissions.  I also ask that my client 

be awarded its reasonably incurred costs.

     MR. SOMMERVILLE:  Thank you.  Mr. Wightman.

     CLOSING ARGUMENT BY MR. WIGHTMAN:

     MR. WIGHTMAN:  Thank you, Mr. Chair.

     VECC is comfortable adopting the submissions of its predecessors with the exception of Mr. Penny's, in this case.

     I'd like to emphasize that we see four large themes, and I'll just mention the titles.  The accounting treatment is not necessarily determinative of regulatory treatment.  

The retroactive nature of the proposal, the principle of flow-through taxes, and the fairness principle, which Mr. Thompson so well put.

     Just two other comments in respect of what we've heard today.

     I believe I heard, when Ms. Elliott was responding to why Union did not apply to collect any deferred tax liabilities when they sold their ancillary services to an affiliate, I believe she said, and I'm not positive -- I have not seen the transcript, of course -- that it was reflected in the price.  Now, if that was indeed the response, I will just say that that's not convincing to VECC because why would you not collect them from ratepayers, have no liability attached to the assets, and get a larger price from your affiliate?

     So we didn't find that a convincing explanation as to why there had been no application for deferred taxes.

     The other point is the timing issue, which has been brought up by Mr. Penny, and Mr. Aiken mentioned it a lot.  And sometimes people say, well, this is just a timing issue.  VECC submits that net present value calculations, present value calculations, are all about timing.


A dollar received a year from now is not worth as much as a dollar received today.  And a dollar received ten years from now is worth 38.5 cents, at a discount rate of 10 percent.  And the further out that dollar is received or paid, and the higher the discount rate, the lower the present value is.

     So if the Board does find there is some ratepayer liability, it certainly, in VECC's submission, should not be 10.5 million, for 10.5 million that may be paid many years hence.  It should be a lot less, because there is such a thing as the time value of money, which Ms. Elliott talked about very nicely today, and that should be reflected.

     As I say, if you have to owe somebody a dollar ten years from now, you don't need to put a dollar away today, and you don't need to collect a dollar today.  And if you're collecting money from somebody to pay a dollar in ten years, 38.5 cents will do it, at a discount rate of 10 percent.

     Those are VECC's submissions.  Thank you.

     MR. SOMMERVILLE:  Thank you, Mr. Wightman.


Mr. Gruenbauer.

     CLOSING ARGUMENT BY MR. GRUENBAUER:
     MR. GRUENBAUER:  Thank you, Mr. Chairman.  I'll start by saying that Kitchener also supports the submissions of IGUA and LPMA.  Kitchener is currently Union's only T3 customer, and the differential impact of the treatment of deferred income taxes on Kitchener is $363,000.  And I'll just explain how I get there.


The allocation of 2006 deferral balances and earnings sharing to rate T3 per Union's proposal is shown at line 24 of Exhibit A, tab 2, Schedule 1, and that's a credit of $522,000.


And in Union's response to Mr. Thompson's interrogatory at Exhibit B3.5, which removes the deferred income taxes allegedly attributable to the NGEIR decision, the allocated amount to rate T3 increases to a credit of $885,000.  So obviously that difference of $363,000 is significant to Kitchener.  In accounting parlance, it's a material amount.

     The second point that we would make is that the liability for deferred income taxes that Union asserts in these proceedings, in our view, is clearly not something that should be applied to 2006 earnings sharing as an actual cost to provide long-term peak storage service in 2006.


The response to IGUA's interrogatory at Exhibit B3.24 indicates that only 0.88 million of the cumulative amount of 10.524 million in deferred income taxes relates to timing differences between CCA and book depreciation in 2006.

     So perhaps Union could argue that 0.88 million could be attributed to 2006 earnings sharing, but certainly no more than that amount relates to 2006.

     Instead, what Union has done is to attribute the entire amount to 2006, and to us that just seems patently wrong.

     So that leaves the question of what is a fair and proper way to deal with the 10.524 million in deferred income taxes accumulated over the 1997-to-2006 time period, if you accept the argument from Union that those amounts represent a legitimate utility expense, which is recoverable from ratepayers.


And in this regard we would support the submissions of Mr. Aiken that these deferred income taxes should be recovered from ratepayers as and when they are actually due, per the precedent of the December 2003 Enbridge decision.


And we'd point out that, among other things, that approach would avoid the clearly unjust and unreasonable result that would occur if Union's proposed treatment is accepted and deferred income taxes are collected from ratepayers up front, with no recognition of the time value of money, as my friend has just spoken to, on, for example, non-depreciable base pressure gas expenditures, where the timing difference with claimed CCA is permanent, and not temporary.

     Kitchener is not seeking any costs in these proceedings, sir.  And those are our submissions.  Thank you very much.

     MR. SOMMERVILLE:  Thank you very much.


Madame, do you have any submissions?

     MS. ANCHETTA:  No comments, thank you.

     MR. SOMMERVILLE:  Thank you.


Mr. Penny, reply?

     MR. PENNY:  Mr. Chairman, I wonder if we might have the coffee break and maybe half an hour so I could consult with Mr. Packer and -- would that be appropriate?

     MR. SOMMERVILLE:  Sure.  We'll adjourn for half an hour.  Reconvene at a quarter to 4:00.

     MR. PENNY:  Fine.  I'll be very brief.  I always am in reply.  But I would appreciate the chance to speak with my client.  Thank you very much, sir.

     --- Recess taken at 3:13 p.m.

     --- On resuming at 3:49 p.m.

     MR. SOMMERVILLE:  Thank you.  Please be seated.  

Mr. Penny

REPLY ARGUMENT BY MR. PENNY:

     MR. PENNY:  Yes, thank you, Mr. Chairman.

     Let me start with Mr. Thompson's submissions.  The backbone of Mr. Thompson's submission for the principle or the proposition that there should be no recovery at all was this alleged or so-called retroactive application of the 

NGEIR decision.  In my submission, there's absolutely nothing retroactive about it whatsoever, and that therefore there's nothing to this point.

     This is a deferral account.  Deferral accounts are, by their nature, after-the-fact true-ups based on actual events.  Mr. Thompson's clients are happy to get retroactive, in that sense, revenues if their concern is simply that they don't want the associated retroactive costs.

     Similarly, another reason why I say these are not retroactive at all is that these are old costs for service from 1997 to 2006.  They're on the books.  Customers, in effect, underpaid the full cost-of-service in that period of time because of access to this special narrow exception for regulated services.

     It was always known that those liabilities would have to be paid.  So there is nothing, in my submission, retroactive about it at all.  It's simply one of the many consequences of implementation of the NGEIR decision.

     B3, 2.4 -- The most significant point Mr. Thompson made in his alternative submission, which is, well, even if there is something, it can't be this amount because we're missing the credits that customers would have gotten.  I want to address that.  

It's a subtle but clever point, but it's completely wrong, in my submission, but in order to understand this, if you wouldn't mind turning up Exhibit B3, 2.4, page 2, which was the schedule or the chart.

A couple of points:  First of all, just to make sure e understand what we're dealing with here, line 6 is the amount of the payment with tax, so the fully loaded cost of the liability, which you'll see under "total" shows the 16.475 million.

     Underneath that is the line that Mr. Thompson was looking at, is rate impact accumulated deferred tax.  That's the so-called credit.  And what that credit means is it's the cost of capital, or the carrying cost of Union's capital on the amount of what might have been a rate-based reduction if that amount had been paid.

And so Mr. Thompson says, well, let's look at 2006.  You'll see there's 1.296 million in deferred tax, but then a credit going the other way of 1.116 million, so it's a wash.  That's not correct, in my submission.  

If you look at the total, you'll see that for the period we're talking about, 1997 to 2006, it's 16.475 million of accumulated deferred tax.  But even if you take account of the so-called customer credit, that's only 6.487, so it's not a wash.  There's a significant difference.  But Mr. Thompson said, “Well, okay, that’s fine, we'll take that.”  That's also a misconstruction of the economics of this situation, in my submission.  And here is why.

     It also addresses a point that Mr. Wightman made about the net present value of money.

     These tax liabilities, the deferred tax liabilities that total 16.475 million, they've never been paid.  And, as I said earlier, the customers, in effect, as a result of the flow-through exception to the normal accounting rule, underpaid for the cost-of-service from 1997 to 2006.  So that's money that they never had to pay.  And if that 16.475 million had been invested at Union's cost of capital, it would generate a benefit of 6.487 million.

     In my submission, they've had the benefit of the time value of money, so to say, “Oh, well, they need to be given the benefit of the time value of money now that you're asking them to pay,” is, in my submission, completely wrong.  Well, all we're doing is catching up.  They've had the time value of money.  They didn't have to pay for something they otherwise would have had to pay for because of the exception, and now the exception is no longer available, and so the piper has to be paid.

     But that credit is not an offset.  They've already got that benefit, in my submission, by virtue of not having to have made these payments on a normalized basis because of the flow-through exception.

     Mr. Thompson's submission on the ability to absorb:  

That's what I referred to earlier as the Robin Hood argument, Mr. Chairman.  It's in my submission, first of all, totally unprincipled.  All it amounts to is saying, well, Union has lots of money so they won't miss it if we just don't let them recover this $10 million in deferred tax liability.  Even though the customer has the benefit of the services, and even though that was being carried on the books, they shouldn't have to pay it because Union's got lots of money, and that, in my submission, is not a regulatory principle which has ever been articulated by a credible source, and would not stand up to scrutiny, and ought to be completely rejected.

     It's also, in my submission, in a sense fictitious, because it assumes that the kinds of differentials that are currently being experienced are going to continue off into the future.  And you have to remember that one of the reasons that the Board came to the decision it came in the NGEIR decision was saying, all right, if you want -- they found that there was a sufficient market to protect the public interest, and then said, all right, but then it's a risk management issue.  If you want the upside of this, then you take all the risks.

     Part of those risks are, of course, the uncertain future.  If Mr. Thompson was absolutely certain what the price of gas was going to be in a year or five years or ten years' time, then he wouldn't need to be sitting in this room arguing cases.  He could be living in his favourite haunt down in the Caribbean.

     So the future is uncertain.  There is absolutely no assurance that the kinds of returns that Mr. Thompson is talking about are actually going to be realized.  An interesting application of that idea is to look at Union's actual 2006 earnings, because on an actual basis in 2006, Union has earned below, as you know from filings with the Board, actually earned below its regulated rate of return.  The only reason that we're in the earnings sharing realm at all is because the Board in a past proceeding directed that those earnings in 2006 be weather-normalized.  But on an actual basis, and as you know, we have a continuing complaint weather normalization, but that's not before us today.  But on an actual basis, in terms of actual corporate earnings in 2006, Union earned considerably less than the regulated rate of return.

     Mr. Thompson and others made reference to fairness, and it wasn't clear to me, at least, exactly what the basis of the fairness was, apart in the fact that Union has a significant, perhaps a significant upside on the unregulated side of the business off into the future, but in my submission it is fair in the rate-making sense for customers to pay the cost of their service.  This was a cost of their service, albeit one that because of the exception, they were able to defer, and therefore it is fair that customers pay for this, or at least receive the debit to the credits they're otherwise receiving in this deferral account.

     It's also not fair, in that sense, in my respectful submission, to cause Union to eat this cost, which it otherwise had a reasonable expectation of recovering, particularly in a year, as I say, in which they're -- on an actual basis -- earning below their regulated rate of return.  So there is nothing, in my submission, in the least bit unfair about asking customers to pay the cost of their service, and indeed it would be unfair to deny Union the recovery of that amount, in my respectful submission.

     The additional issue that Mr. Warren moved to was the NGEIR decision itself, and an allegation that if the Board had known that there was going to be this amount triggered by deregulation in deferred tax liability, that it might have come to a different result or would have done this or would have done that.


And he himself, of course, admitted that it was futile to speculate about that.  But he did -- there were a couple of points I wanted to respond to or that arose out of his submission.

     He took you, first of all, to page 43 of the decision and read a passage there that was talking about the breadth of the Board's public-interest considerations.  And I take no issue with that.


I did simply, however, want to point out that if you read what is being discussed on page 43 in context, it's clear that the context is whether there was a competitive market.


And that is entirely consistent with what Ms. Elliott said this morning, that she wasn't personally involved, but that her understanding -- and I think you find that when you read the decision -- was that by far and away the focus of that proceeding as it related to this issue -- i.e., long-term storage services -- was on the question of whether there was a competitive market and whether that competitive market was sufficient to protect the public interest.  And that's what almost the entirety of the discussion around this whole issue was focused on.

     Now, Mr. Warren did say, oh, well, there was a whole chapter devoted to customer impacts and implementation, but that, in fairness, if you looked at that, that's basically two pages, and the Board's consideration of impacts is actually two paragraphs.


So it is not, in my submission, fair to characterize the NGEIR decision as having engaged in a thorough or even more than widest possible basis consideration of impact.

     And even if you turned to the issue of impact -- and Mr. Warren read to you the sentence from page 118 which said the Board's decisions on the sharing of premiums on storage transactions will have virtually no effect on customers' bills in 2007 -- well, that remains, of course, on the evidence you've heard today, that remains an absolutely correct statement.


The answer to the interrogatory -- or to the undertaking, the transcript undertaking, that Ms. Elliott gave you an hour or so ago made it clear that this has a minuscule impact.  It's less than a tenth of a percent on an M2 customer's bill.  It's even smaller for a customer in the north.

     So that sentence would be absolutely the same, because I think it was -- I think somewhere they said it was 1 percent.  Yes, it was the next page.  Perhaps around 1 percent.


Well, it's still around 1 percent.  This $10 million has an almost -- in terms of a customer's bill of $1,000 to $1,500 a year, we're talking about a dollar, max.  So it's less than a tenth of a percent, in my submission.

     So that -- nothing would have been different, even on the face of it.

     And then, if you flip the page -- you don't need to turn it up now, but when you're thinking about the effect of the NGEIR decision and what it did or didn't decide, the very next page, from what Mr. Warren was reading to you, 120 and 121, is two pages of a list of implementation issues.


So it was clear that there was a good deal that still needed to be flushed through the system, as it were, in order to implement the decision.

     And I'm not claiming that this particular issue was mentioned, because it isn't.  But my point is simply that it was well-understood that -- at the time, that there were many other issues that would have to be dealt with in the implementation.


And it's therefore not correct, in my submission, to criticize Union for not having put this on the table.  There wasn't, in my respectful submission, reasonably viewed, an expectation that this type of issue would be engaged in that proceeding, because it was focused so much on the big picture of whether there was or wasn't a competitive market in storage services.

     I then wanted to turn very briefly to one or two submissions of Mr. Aiken's.  Mr. Aiken says that Union's -- he talked about three options for approaching the issue, assuming that the Board agrees that there has to be some recovery.


And he said, well, there's Union's option, but, he said, well, the problem with that is that, among other things, it violates the principle of flow-through accounting, because you're asking for the money now.

     Well, that, with great respect, is the whole point.  The whole point is that we don't -- it's not a principle of flow-through accounting.  Flow-through accounting is exception to the norm, which is only available, as we discussed earlier, if there is, among other things, an expectation of rate regulation in the future that will enable the company to recover those costs, say, ten years down the road when they actually become payable.


And if you don't have that pre-condition, then you don't get flow-through accounting, and you have to book those costs now.  And under Union's former system, before it moved to flow-through accounting, those costs would be booked and paid as booked.

     And that is -- but I would say, by way of a brief aside, this idea that, well, we can ignore -- I do agree that the accounting issue is not dispositive, in the legal sense, of the regulatory issue.


But let's be realistic here.  The accounting is the backbone of what the Energy Board does.  It's how the company records its assets and liabilities.  And to say in a particular case, “Well, we understand that you have to do this.  Normalized accounting is now the rule, and you have to recognize this, but we just don't really want to apply it in this case, and so we're going to do it a different way,” I guess I'm -- my submission is not that you cannot do that, but that one would -- what one should be -- look at something like that long and hard before deciding that there ought to be some significant divergence between what the accounting principles require and what the regulatory principles should implement.

     Then the second issue -- oh, well, Mr. Aiken also, and Mr. Wightman, talked about the net present value issue.  But I believe I've addressed that.  The customers have already got the net present value of that payment, so it isn't -- it doesn't continue again off into the future, in my respectful submission.

     But then his final submission was, well, let's just do it the way that it was done in that Enbridge case, in that -- that is actually -- if you look at that decision, I agree with Ms. Elliott.  That's actually a very complex regulatory history and a complex set of issues that were being resolved there, so it's difficult to know what precisely we can take from that case by way of precedential value.


But even leaving aside the precedential aspect of it, Mr. Aiken is saying, well, let's just create an account, and we'll pay it as it actually becomes payable off into the future.  And I have three brief comments on that position, Mr. Chairman.

     First, it is, in our submission, inconsistent with the recognition of the expense under the recognized accounting treatment, so that's really in a sense the point I was making a moment ago, that one ought to be cautious about diverting from accepted recognition of accounting treatment.

     Secondly, it is -- Union is making some attempts, in light of the requirement to change, to match past activity revenues with past activity cost, albeit perhaps a little bit delayed because of the ability to use the flow-through until 2006.


But under Mr. Aiken's approach of waiting until they're actually payable, then that matching just becomes much, much, much more attenuated, and you have to wonder about what, among other things, what signals are being sent by visiting costs of that kind on ratepayers so much after the fact, particularly when the accounting principles now say that they should have been -- that they should be paid now.

     And finally, and perhaps most importantly, it just prolongs -- $10 million is not an inconsiderable sum, but in the context of a $3 billion business, it's not the biggest thing going either.


And to prolong this process with all of the -- as we know, every opportunity gives rise to controversy of some kind, and it seems to us, to Union, that to prolong this and to create some vague, perhaps most likely complex mechanism for recovering these costs up to, you know, what sounds like could be five, ten more years into the future, is simply not necessary.


It's not in balance with the amount that we're actually talking about and the kind of impact that that will actually have on ratepayers, albeit de minimis, as I've said earlier, and particularly so where there is a mechanism for dealing with it today.


We have a net revenue deferral account which is available and which we say was intended to capture precisely this type of thing in the context of the revenues that were derived from long-term storage services for the ex-franchise market.

     Then, finally, only one point arising from Mr. Wightman's submissions.  He also referred to the net present value point, but I've spoken to that.  I won't repeat myself.

     He said:  Well, the explanation for why Union didn't seek recovery from customers of deferred tax liabilities when the ancillary business was sold wasn't compelling, and therefore... the implication being that if Union was prepared to do it then, then they ought to be prepared to do it now.

     With respect, Mr. Wightman missed the point.  The point of Ms. Elliott's description was that, in the ancillary business case, Union was seeking approval to retain all of the benefit of that sale.  So when it was worked into the sale price, it wasn't a question of trying to maximize the sale price.  It's a business issue.  It has to be allocated to somebody.  But one thing that wasn't done for sure was no one was seeking to allocate it to the customers, but that's because Union was getting 100 percent of the benefit of the sale of that business.  

That's completely different from this case, although consistent in principle, I would submit, which -- here we're saying:  Well, the ratepayers -- the customer has 75 percent of the benefit of the long-term storage premiums, and therefore they ought to shoulder 75 percent of the burden.

     So we say that it's entirely consistent with the -- albeit different, but consistent, in principle, with the approach that was taken when Union sold its ancillary business.

     Those are all of my submissions in reply.  Thank you.

     MR. SOMMERVILLE:  Thank you, Mr. Penny.  Is there anything else before we conclude the proceeding?

     MR. THOMPSON:  Mr. Chairman, I just wanted to make one point, if I might, with respect to Mr. Penny's submissions.  

I'm not so sure he understood my point on retroactivity, and I just wanted to --

     MR. PENNY:  Well, with great respect, Mr. Chairman, that's for you to decide whether I misunderstood the point or not.  I'm not sure that it calls for further rebuttal.  

We have made a submission, and you have the benefit of it, and if I've misconstrued it, I'm sure that you will see that.

     MR. SOMMERVILLE:  I think we will insulate ourselves, 

Mr. Penny, from any undue influence.  Mr. Thompson, you wanted to make a correction of some kind?


REPLY ARGUMENT BY MR. THOMPSON:

     MR. THOMPSON:  If I might be permitted.  He was talking about Exhibit B3.24, and the retroactivity discussion that I was making submissions with respect to on that point.

     MR. PENNY:  No, that isn't what I was doing.  I was referring to B3.24 in the context of your argument that there ought to be some credit being made available to customers.

     MR. THOMPSON:  Right, and it was this the context of retroactive -- perhaps I can put this on the record and give it the weight that it deserves.

     The point I was trying to make, and I thought I'd made, was that you can't go back beyond 2006 on this retroactivity approach that they advocate, which I say is retroactivity, without varying each of the rate orders for those years.  That's what I was trying to say.

     MR. SOMMERVILLE:  Thank you.  We will attempt to align this decision with the decision in the rest of this proceeding related to deferral accounts.  

Are there any timing issues that we need to be aware of in that respect?  

I suppose the proposal is that the -- we'll certainly shoot for something sooner than October, but is it still intended that this be included in the next QRAM, or is there a more immediate disposal sought?

     MR. PENNY:  No.  The October --

     Right.  The October QRAM is the next point at which we could implement, but in order to do that, we need to know by about mid-August.

     MR. SOMMERVILLE:  I understand that.  I understand that.  And we'll try to meet that.

     This hearing stands adjourned.  Thank you very much for your very able assistance.  Thanks.

     MR. PENNY:  Thank you, Mr. Chair.

     --- Whereupon the hearing adjourned at 4:14 p.m.



















PAGE  

