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 SEQ CHAPTER \h \r 1--- Upon commencing at 9:04 a.m.


MS. NOWINA:  Good morning, everyone.  My name is Pamela Nowina.  I will be the Presiding Member in this proceeding.  Joining me on the Panel is fellow Board member, Mr. Paul Vlahos.


The Board is sitting today to determine the issues for the review of the Ontario Power Authority's 2008 fees application.  On November 2nd, 2007 the Ontario Power Authority filed with the Ontario Energy Board its proposed 2008 expenditure and revenue requirement and fees for review, pursuant to Subsection 25.21(1) of the Electricity Act.  The Board has assigned file number EB-2007-0791 to this application.


The parties have met to determine an Issues List in this proceeding.  The Panel understands that there is one contested issue.  This morning we will hear submissions on that issue.  As well, the Board Panel may have questions on the settled issues.


May I have appearances, please?


APPEARANCES:
     MR. MILLAR:  Good morning, Madam Chair, Mr. Vlahos.  My name is Michael Millar, counsel for Board staff.  With me is Ms. Zora Crnojacki and Mr. Josh Wasylyk.


MS. NOWINA:  Thank you, Mr. Millar.


MR. CASS:  Good morning, Madam Chair.  Fred Cass for the Ontario Power Authority, and with me is Gia DeJulio.


MS. NOWINA:  Thank you, Mr. Cass.


MR. POCH:  Good morning, Madam Chair.  David Poch for the Green Energy Coalition, Pembina Institute, and Ontario Sustainable Energy Association.


MS. NOWINA:  Thank you, Mr. Poch.

     MR. ALEXANDER:  Basil Alexander, counsel for Pollution Probe.


MS. NOWINA:  Thank you, Mr. Alexander.


MR. WIGHTMAN:  Good morning, Madam Chair.  James Wightman on behalf of Vulnerable Energy Consumers Coalition.


MS. NOWINA:  Thank you, Mr. Wightman.

     DR. AINSLIE:  Good morning, Madam Chair.  Kimble Ainslie for Energy Probe.


MS. NOWINA:  Thank you, Dr. Ainslie.


MR. BARR:  Good morning, Madam Chair.  I'm David Barr with Ontario Power Generation.


MS. NOWINA:  I'm sorry, I didn't catch your last name.


MR. BARR:  Barr.


MS. NOWINA:  Barr?  Thank you.


Mr. Cass, do you want to start us off?


MR. CASS:  I can try to do that, Madam Chair.


As the Board would be aware, there is a proposed Issues List in front of the Panel.  The parties had the Issues Conference in accordance with the Board's Procedural Order on January 30th.  This proposed Issues List resulted from that Issues Conference.


I hope that the issues are generally self-explanatory.  I gather that perhaps the Board might have a question or two.  Perhaps rather than go through the issues, I would just await the Board's questions.


There is only one disputed area, insofar as the

 parties are concerned, in this proposed Issues List.  That relates to Issue 2.1(a) and the question of whether the issue should extend both to megawatts and to megawatt-hours or only to megawatts.

     MS. NOWINA:  Thank you, Mr. Cass.  Would you like to make your submissions on that subject matter?  And then we will ask you any questions we have on remaining issues, and then we will ask other parties to make their submissions.

     MR. CASS:  Yes, I am happy to do that, Madam Chair.  Thank you.  So in other words, I will go directly to that disputed issue.

     MS. NOWINA:  Yes.


SUBMISSIONS BY MR. CASS:
     MR. CASS:  Thank you.


Madam Chair, as I already indicated, the only matter in dispute among the parties is a proposal to expand Issue 2.1(a).  The issue, without the proposed expansion, concerns the OPA's targets in 2008 by reference to megawatts, and the issue specifically is whether in the context of determining the 2008 revenue requirement, the OPA's energy conservation, demand response, fuel switching, and combined heat and power targets, by reference to megawatts, are appropriate for 2008.


The disputed issue arises because of a proposal to extend that issue so that it would also include targets in relation to megawatt-hours.


Madam Chair, the starting point for the dispute is very simple.  The OPA's targets are only set in terms of megawatts.  So the proposed expansion of Issue 2.1(a) in effect would create an issue as to whether the OPA's megawatt-hour targets are appropriate, when in fact the OPA has no such targets.


This would really mean, I think, that if the issue were to go forward in the expanded fashion that has been proposed, that the Board would essentially be determining whether the OPA should have megawatt-hour targets that it does not now have.


The reason the OPA does not have targets, in terms of megawatt-hours, for 2008 is essentially the government's directive.  I heard Mr. Poch say that he will be taking the Panel to some of the directives, and I didn't want to spend a lot of time on this, but perhaps I should at least add some elaboration on why the OPA believes that the government directives provide it the basis to establish its targets in terms of megawatts.


The directives are all in the evidence.  I don't know whether the Panel members would have copies with them.  They are all found at Exhibit "A", Tab 8, Schedule 1.  It's Exhibit "A", Tab 8, Schedule 1.


So again, I won't spend a lot of time on it, but I could perhaps just show a few examples.  One example would be the supply mix directive that sets goals for the integrated power system plan.  That is at page 37 of the reference that I gave to the Board.


If one were to look at the supply mix directive at page 37, there are a series of numbered paragraphs, as the Board would be aware.  One could take, for example, the first numbered paragraph, and in it there is a reference to a goal.  There is a reference to a target.  And repeatedly these goals and targets are stated only in megawatts, not in megawatt-hours.


The directive goes on in similar fashion.  The next paragraph, numbered paragraph 2, also makes reference to a target, and goes on and uses megawatts instead of megawatt-hours.


I think it is fair to say that this is a consistent approach that is taken in the directives, that the government's goals, targets, expectations, whatever one wants to call them, are consistently stated by reference to megawatts rather than megawatt-hours.


What I might do is just take the Board to a couple more of the directives, just to show a slightly different way in which the government's expectations are sometimes stated.


Another example would be the conservation and DSM directive in relation to low-income customers.  That's at page 9 of the same exhibit reference that I have given to the Board.


If I could ask the Board just to skip over to page 2 of that particular directive and look at the last large paragraph on page 2, that is where the government's expectations are stated.


And starting four lines down into that paragraph, you will see that there are words about reducing overall electrical energy consumption.  So that is something that is other than just peak that might be measured in terms of megawatts.


There is a reference there to reducing overall energy consumption, but then as one reads on, again the government's expectation, nevertheless, is stated in terms of megawatts, rather than megawatt-hours.  And in this context it is up to 100 megawatts.


And there is similar wording in the directive for the municipalities, universities, schools, and hospitals sector.  I won't go to that one as well, but it is worded in a similar fashion.


Again, the point is just a simple one, that throughout these directives, in the OPA's submission, the expectations of the government are quite consistently stated, in terms of megawatts.


As a result, the OPA submits that in the context of this case a consideration of whether targets for the OPA should be restated somehow by reference to megawatt-hours is out of scope.


I know that Mr. Poch has handed around some references from the IPSP proceeding, and I won't anticipate what he is going to say about those.  I will perhaps wait for that.  But I would observe that one can readily imagine that the position that Mr. Poch is taking here is one presumably that he would also take in the IPSP proceeding, if he believes that the OPA should have megawatt-hour targets.

Now even in that context, I would suggest that it is open to debate whether such an issue about having megawatt-hour targets would improperly extend the scope of the IPSP proceeding by taking the Board outside the directives, but in this case specifically where the Board is concerned with the OPA's expenditures, revenue requirements and fees, it is our submission that there really is no scope for consideration of creating new targets for the OPA on a basis not referred to in the directives.

In my submission, this would put the OEB in this revenue requirement case in the position of setting goals or priorities for the OPA, which we submit is not part of what should be happening in a case of this nature.

It would also have the potential to change the direction set for the OPA by the directives, in the sense that while the focus of the directives is obviously on megawatts, the imposition of megawatt-hour targets could cause the OPA to take focus off of megawatts in order to meet megawatt-hour targets.

So for all of those reasons we submit that regardless of whether what Mr. Poch suggests is a good or bad proposal, it is something that must and should come from the government, particularly because the government's own directives to date have been so consistent in their focus on megawatts.

Thank you, Madam Chair. 


MS. NOWINA:  Thank you, Mr. Cass.  I think we will hear all the submissions on this issue and then go back to general questions, given the depth of your submissions.

Mr. Poch, you want to go next?


MR. POCH:  Thank you, Madam Chair.

My submissions are based on the premise that the Board in this proceeding is interested in ensuring at a high level -- not necessarily at a micro level, to be avoided if at all possible -- that OPA is being economically efficient in pursuing its mission in 2008, and that the OPA is not misdirecting itself in some fashion, and that the OPA – in particular to this issue – that the OPA is pacing its efforts in a way that balances its objectives and the goal of efficiency in fulfilling those objectives.  That is, in the delivery of the product, if you will.

It is important to recognize that 2008, we are in a transition period.  The Board will of course be looking at the substance of matters that the OPA is spending its energies on in a different, from a different perspective, but reviewing them in the IPSP proceeding.  But 2008 will not in any realistic way be able to be dealt with in that process, which probably won't reach its conclusion until 2008 is all but gone.

Now, last year in the process, in the similar process to this, we had concerns as did a number of parties about the particulars of the OPA's efforts on the conservation front, and we resolved those in the ADR agreement.  There were actually two ADR agreements, the Board may recall, and the second one, we resolved that -- in particular GC's concerns -- by way of a commitment from OPA that they would host a consultation.  They in fact did so, a consultation on OPA's near-term CDM activities; it focussed on the 2008 to 2010 period.  Part of that effort on OPA's part was that they commissioned what they called a gap report.  It has been referred to as the gap report or the ICF report. They received submissions from various parties in that process, including some of my clients.

One of the concerns that was expressed by my clients in that process was that OPA's near-term targets are lower than its estimates of achievable -- not just technical or economic -- but achievable potential.

Another concern was an insufficient emphasis on energy as opposed to peak conservation.

Now, I won't burden you today with the details of those concerns.  Today we are debating on whether we will get the opportunity to follow up on those concerns, not to debate whether we and ICF are right or wrong.

The other starting point is that OPA accepts that the issue of 2008 megawatt targets is an appropriate avenue of inquiry, and of course we all are speaking within the bounds of this particular process, focussed as it is on budget.

So they accept megawatt targets but not megawatt-hour targets, and the next point I would like to make is, I think, my friend for OPA suggested that what we are after here is crisp targets analogous to the megawatt targets in some of the directives.  It would be nice, I don't hesitate to say, if we were to obtain those.  I think realistically "goals" might be the better word to say what we are after; goals in 2008 with respect to energy. That, of course, would be something that would be part of the substance of the issue, what is realistic to expect of OPA in 2008.  So all I am suggesting is the word "targets" shouldn't be taken as too precisely a defined term.

Now it's indisputable that in 2008, OPA's mission is heavily impacted by the directives.  However, it is important to remember that part of OPA's 2008 mission derives from its broader mandate, including work to support its IPSP objectives.  That's part of the budget that's before you, is research and certainly administration and human resource efforts on behalf of the IPSP objectives, not just the near-term directives.

Nevertheless, we agree the directives are an important part of context, and many of the directives -- as my friend has pointed out -- have specific megawatt targets.  And we certainly don't want to suggest that megawatts aren't a primary objective of OPA's efforts at this point in the progression.

But we submit that, in itself, does not dictate that OPA should be ignoring megawatt-hours, and we submit that the directives themselves are not so restrictive. Indeed, as I listened to Mr. Cass go through some of these directives, I was amused that he was picking some of the very same ones I had picked out to refer to.

Let's turn to Tab 8, page 9.  You don't even need to turn it up, since you have already looked at it.  This is the low-income conservation directive.  I think it is no surprise to my friends that -- and it won't be a surprise to the Board -- that low-income families tend to have fewer air conditioners.  It's quite clear that if you have a program aimed at low-income customers, it is predominantly about energy.  It is not about peak.  More fundamentally, why would you bother having a low-income directive if peak was what the only goal was?  Low-income programs are about increasing equity, letting everybody benefit and addressing the special barriers that low-income customers face, and it is, of course, energy that causes low-income customers -- who are residential customers, who don't have demand meters -- it is energy that is keeping their bills up, and it’s energy conservation that can lower their bills.

Another example, if we look at page 34, behind Tab 8, this is the second page of the directive, one of the conservation directives, the residential sector one.  And specifically there in the enumerated paragraph I, is a program to achieve energy efficiency improvements on existing electrically-heated houses.

Well, of course we have a summer peak in Ontario.  This is a program that is not about peak; this is a program that is about energy.  That is in the directive.

At page 44 -- this is the second page of the clean energy and waterpower in Northern Ontario standard offer directives, and you have to read that disjunctively.  The Clean energy is separate from waterpower in Northern Ontario.  Not a conservation directive, but it is important to note that it is devoid of any reference to megawatts here, and the government has defined self-generation 10 megawatts as under, and under as part of conservation of CDM.  So we have part of the conservation portfolio here being directed, but without reference to megawatts.


At page 37 and 38 -- my friend referred you to this already -- this is the IPSP directive itself.  And it should be noted that when you get to, for example, gas, paragraph 4, it is not a question of megawatts here.  It is simply:

"Maintain ability to use natural-gas capacity at peak times and pursue application to allow high efficiency and high fuel use".


That "and" in there, "high efficiency and high fuel use", wouldn't be necessary, of course, if the government was only worried about peak.  They are also worried about base load, about energy.  And in a moment I will come back to how the OPA has interpreted that itself.


At page 39 -- I don't think you need to turn it up -- is the directive with respect to the oversight of conservation being delivered by the LDCs.  And from my scan of that, I saw no reference to megawatts there either.


But even where the directives specify megawatts, OPA can pursue megawatt targets in a number of ways, getting more or less megawatt-hours in the process, more or less energy, as well as peak.


If OPA pursues megawatts without regard to megawatt-hours, it will not be acting in an economically efficient and rational manner, and won't in fact even be meeting the directives.


So summation of that is simply that OPA has lots of scope for pursuing megawatt hours in the directives, but beyond the directives, it's simply economically inefficient to pursue peak without due regard to energy.


For example, if you design a conservation portfolio and you also pursue activities as OPA is in 2008 to assist in developing efficiency standards and to develop a conservation culture, if you do that without regard to megawatt-hours, you will inevitably be creating lost opportunities, because capital stock turns over.  You either catch it at the turn-over point, or you may miss it for the life of that capital stock, because it becomes uneconomic to retrofit, as opposed to upgrade at the time of turn-over, and you have lost opportunities, because you go out and spend money delivering conservation.  And if you are unduly focused, narrowly focused, on peak and don't pick up energy efficiency -- that is, megawatt-hours -- at the same time, it may not be cost-effective to go back and get the megawatt-hours because of the transaction costs.


Now, there is a second concern that drives the need for this matter to be on the list in 2008.  OPA has included the minimum amount of conservation that the directives call for, the IPSP directive calls for, in its plan, in its IPSP.  And it says -- and we will come to this -- that it is open to more, but wants to test the waters in the first three years before making the judgment about what is achievable, how much it should shoot for.


And of course, the plan itself, it is beyond dispute, addresses both peak and energy.  So if OPA intends to learn by doing, as the phrase has been coined in Ontario, it is going to learn by doing what is achievable and at what cost in the first three years, for the purpose of adjusting the plan when it is back before the Board in Round 2, then it seems a simple matter of logic: it has to test the waters on both the peak and the energy front.


And it can do that within the -- to the extent it can, rather, within the directives and within the approved plan and within its other mandates, for example, that I have spoken of; for example, encouraging improvements of standards and encouraging conservation culture and what-have-you.


So in that regard I would just like to take you to two documents I have placed in front of you.  And these are both excerpts from the OPA's filing before the Board in the EBO-2007-0707 case, which is the IPSP proceeding.


I am wondering, should we give these an exhibit number in this proceeding?  Is it necessary?

     MR. MILLAR:  I don't know, unless Mr. --

     MR. POCH:  I placed them on your desk earlier this morning.  One is stapled-together package.  There are extra copies available, if they're not there.


MR. MILLAR:  Yes, I think you have it.

     MS. NOWINA:  We have it, thanks.


MR. POCH:  Okay.

     MR. MILLAR:  I will give those exhibit numbers.  The first one will be the proposed conservation resources with the chart.  And we will call that KI, "I" for Issues Day, KI.1.

EXHIBIT NO. KI.1:  PROPOSED CONSERVATION RESOURCES WITH THE CHART.


MR. MILLAR:  And the second one is entitled the Integrated Power System Plan for the period 2008 to 2027.  That will be KI.2.

EXHIBIT NO. KI.2:  DOCUMENT ENTITLED "INTEGRATED POWER SYSTEM PLAN FOR THE PERIOD 2008 TO 2027".
     MR. POCH:  Thank you.


So starting with KI.2, this is an excerpt from the first pages of the primary piece of evidence that OPA has filed before the Board in the IPSP case.  It is the summary of the plan for the period.


I filed this to make a few points.  First of all, as you will probably already be aware but you will be able to see from this, the way the OPA goes about its business is, it has these two priority groupings: the directive priority and then the implementation priority.


And the directive priorities, just reading the first paragraph there:

"With respect to the directive priority, the directive identifies a number of goals respecting conservation and supply resources.  The IPSP ensures that these goals are met by identifying the priority order in which the resources are planned to meet the province's resource requirements with respect to capacity, electricity production, and flexibility."


And then turning over, you see how the OPA has interpreted the directives in that regard in those enumerated sentences.  First, number one:

"It maximized feasible, cost-effective contribution from energy efficiency, et cetera, conservation."


Number 2, you maximize renewables.  And then three:

"Make up --" and I stress -- "make up base load requirements remaining after steps one and two above with nuclear power."


Now, nuclear power, of course, is base load.  OPA is saying here conservation and renewables are about meeting the directives.  They are also about displacing base load generation to the extent they can.  That is about energy.  That is not about capacity.  You don't build, you know, peaking gas plants to displace nuclear plants.  You build energy plants or plants that provide both, more realistically, of course, plants that provide both peak and base load.


And if we look at the implementation priority below, it introduces it:

"The directive priority outlined above does not necessarily represent the order in which resources will be installed."


And dropping down:

"The IPSP ensures the resources will be prioritized in an economically prudent and cost-effective manner by creating opportunities for resource acquisition in future."


And so that is explaining what the implementation priority is about.  And if you skip ahead to page 4, we are into the conservation section, where it explains how it is seeing these priorities.


And turning over, we have, under "directive priority", with respect to conservation, OPA saying:

"Conservation takes priority over supply resources in the IPSP, in that the IPSP first applies all economic and feasible conservation to meeting resource requirements before applying supply resources."


And dropping down:

"OPA will seek to develop and identify conservation opportunities that exceed the directive's 2010 and 2025 conservation goals.  However, determining whether and how this can be done requires a realistic understanding of the feasibility of achieving conservation beyond the goals."


And the final paragraph:

"The IPSP has sufficient flexibility to develop a number of options on both the conservation and supply side.  If experience from the 2008 to 10 conservation programs demonstrates that there is feasible conservation to exceed the directive goal, that conservation will be compared to alternative supply resources before any commitment is made."


So this is the wait-and-see paragraph that I referred to earlier.


And indeed, if you turn to KI.1, you will see that the IPSP does indeed have, in the second half at bottom of that page, terawatt-hour, energy goals, and you will see it has some, however minimal, for 2008 in that first column. Notable there, by the way, is first of all, that they do have goals for terawatt-hours in 2008, and second of all, that some of them are zero. Interestingly, fuel switching is zero. I was intrigued by that because one of the items that was dealt with specifically in the settlement last year, in the February 14th settlement, item 1.7 -- you won't necessarily have it in front of you, so I will just read that in:

"The OPA will make reasonable efforts as part of its 2007 CDM activities to negotiate contracts with third parties such as the major gas distribution utilities, with the goal of implementing a natural gas end-use fuel switching program that pursues major TOC-positive fuel switching opportunities over what will likely be a multiyear period."

And it goes on to talk about how it will keep people abreast of that.

Fuel switching is largely, obviously largely focussed on energy. It is largely about heating. So both the directives and the OPA's interpretation of the directives, as we see in its own evidence, and clearly, its goals, the context that it is functioning in in 2008, are about both peak and energy.  Admittedly, peak is a priority right now, there is no debate about that. If we are going to be efficient and if we are going to learn by doing, it is important that the OPA be pursuing.

Our position will be -- and you don't need to decide this today, of course -- but we think it is a legitimate position to be taken in this proceeding that the OPA's budget, in its allocation of its budget and its efforts, more attention, some attention be paid to energy.

As I said earlier, we are cognizant of the nature of this proceeding.  It is a high-level overview, it is a budgetary review, and it would be at that level that I think we would be approaching this.

Now, in summation, we are asking for the opportunity to examine OPA's balance here.  We want to propose either goals or perhaps process improvements in the way OPA operates, to ensure that OPA is being economically efficient.  It is not systematically stranding opportunities.  And that it is honouring its stated plan to learn about what is cost-effective and achievable on the CDM front in the near-term, so that both the OPA and this Board -- when it comes to its review of the next plan -- will have the information on a timely basis.

Now, I should say it is our sincere hope that if this is on the list, we will be able to address this through the ADR process in some creative fashion as we did last year. I should say that that process -- I think the OPA would agree with us -- was perceived by most parties as quite a productive process.  It was good.  We came up with a creative solution that we think improved, sharpened OPA's focus.  Perhaps, of course, we wouldn't be here if we thought it sharpened it sufficiently, but we think it was a step in the right direction and we would simply like the opportunity to pursue some creative solutions; and if not, be able to come back to the Board with some more focussed suggestions of how the OPA might allocate its resources better in 2008.

Thank you, Madam Chair.  Unless you have any questions.


MS. NOWINA:  Mr. Poch, I have a question.

First, am I correct in assuming that the parties intended Issues (a) and (b) under 2.1 to confine, if you like, 2.1?  That the only issues to be considered under 2.1 are those articulated in (a) and (b)? 


MR. POCH:  Well, I read (a) and (b) as specifics within 2.1, and not as language that was intended to confine the scope of 2.1. They were there because particular parties raised specific concerns with respect to 2.1, and wanted to make sure they were captured by what we perceived was the broader language in 2.1.

And in fact, in proposing the language for (a), it came to light that OPA, for example, accepted that looking at the megawatt goals was a reasonable thing to do in addressing 2.1 but looking at megawatt-hours was not. 


MS. NOWINA:  All right, thank you.

Under Issue 2.1(b), do you see any ability for you to examine the megawatt-hour targets, if you like, for the OPA's programs?


MR. POCH:  My read of 2.1(b) is that it's about what are they doing, what data are they collecting along the way and what are they doing after the fact to ensure that the money has been well spent, and that they are learning by doing; and that it would apply if -- that wouldn't, it might allow us to examine what has happened in the past, but it wouldn't give us any opportunity to argue before the Board about what they should be doing in terms of their mix of efforts going forward.


MS. NOWINA:  All right, thank you.

Mr. Alexander, do you want to go next? 


MR. ALEXANDER:  Yes, I do, Madam Chair.

Pollution Probe strongly supports the inclusion of megawatt-hours as part of Issue 2.1(a).  The reason why we support the inclusion of megawatt-hours is because megawatt-hours and the inclusion of megawatt-hours is about determining cost-effectiveness and prudence, in accordance with the Board's statutory mandate.

So to start with, I want to take a step back -- and I unfortunately do not have copies for the Board but the Board is familiar with the Ontario Energy Board Act and the Electricity Act as it would apply to this proceeding -- and we go back to Section 1(1) of the Ontario Energy Board Act 1998, which outlines the objectives of the Board with respect to electricity. I am just going to read the first part into the record.

"The Board, in carrying out its responsibilities under this or any other Act in relation to electricity, shall be guided by the following objectives."

And then the remainder of the section is the standard sections about:

"Protecting the interests of consumers with respect to prices, adequacy, reliability and quality of electricity service, and promoting economic efficiency and cost-effectiveness in the generation, transmission, distribution, sale and demand management of electricity, and to facilitate the maintenance of a financially viable electricity industry."

The key words in that section are " or under any other Act" or "any other Act".  So, your standard statutory mandate applies in this context. I submit that, as a result, that means that you are looking at these submissions and you are looking at this application in the context of your standard cost-effectiveness and prudence.

Now when you look at the Electricity Act 1998, and you look at the section that actually brings this before the Board, under Section 25(21)(2), under the Board's powers:

"The Board may approve the proposed requirements and the proposed fees --"

And here is the important part:

"-- or may refer them back to the OPA for further consideration with the Board's recommendations."

I submit to you that is exactly what you would do, so if you look at this and you determine that something is not cost-effective or prudent, you don't necessarily have to approve it.  What you would do, then, is you would submit it back to the OPA with your recommendations as to what should happen from there.

That is reinforced by Section 25.21 (4) of the Electricity Act, which specifically states that:

"The OPA shall not establish, eliminate or change any fees without the approval of the Board."

So I think given that context, the key thing that you need to be able to do is look at this and determine whether or not what is before you is cost-effective and prudent.  So in order to do that, you need to be able to see what you get, what is the value for the money you get.

So, that means you need to be able to measure conservation and how we are achieving the government policy of creating a culture of conservation.


So this is why this gets into -- important.  And Mr. Poch touched on this a little bit, but I'm going to summarize it very briefly.


If there is a certain number of megawatts that the OPA is doing with respect to conservation, but they are not getting any megawatt-hours, odds are that we would ask some questions, and at the end perhaps submit to you that it is not cost-effective or prudent, and make submissions accordingly.


Similarly, if a certain number of megawatts has a lot of megawatt-hours, that would be in a relative sense much more cost-effective and much more prudent, and that would be the kind of comparison that we would do, and that's the kind of thing that we want to talk about as part of your mandate in your review of this material.


Now, there has been some talk about the directives.  And to start with, the issue that I just spoke about, about the comparison between the megawatt-hours that are generated are important, because the directives are silent with respect to megawatt-hours.  They don't say:  Look only at megawatts.  They just say:  Do this amount of megawatts.


The key thing, though, is:  What is the megawatt-hours that come from that?  So if we find out that there are no megawatt-hours from one particular program, we may submit that there are ways to improve it in that way, and the megawatt hours are important to evaluate how the directives are being carried out.


The other thing to keep in mind is: some of the directives don't mention either megawatts or megawatt-hours.  And you don't need to turn these up, but I will put them into the -- I will read the relevant references into the record.


For example, the July 13th, 2006 directive with respect to funding LDC-CDM programs, which is at Exhibit "A", Tab 8, Schedule 2, page 39 -- you don't need to turn it up, but if you look through the directive, there is no mention throughout the directive of either megawatts or megawatt-hours.  So I would submit to you that both of those issues are clearly alive.


Similarly, if you look at the June 14th, 2007 directive with respect to clean energy and waterpower in northern Ontario, which is again at Exhibit "A", Tab 8, Schedule 2, page 43, it also does not include a specific megawatt number or megawatt-hours.  So I would submit that both are equally important in your determination of whether or not things are cost-effective, are prudent.


And I have talked about the ones already, about the ones that there are megawatts.  You still need to look at megawatt hours, in my submission, in order to determine cost-effectiveness and prudence.


So given that, and given the Board's statutory mandate, I would submit that it is clearly relevant, and it is clearly important for this to be included as part of Issue 2.1(a).


And subject to any questions from the Board, those would be my submissions. 


MS. NOWINA:  Thank you, Mr. Alexander.  We don't have any questions.


Mr. Wightman?


SUBMISSIONS BY MR. WIGHTMAN:

MR. WIGHTMAN:  Thank you, Madam Chair.  I will be very brief.


VECC is not listed as a party that disputes this issue.  However, I want to advise the Panel that in discussions with the client recently, we support the inclusion of megawatt-hours in this.


Just very briefly, when we hear the words "energy conservation", we think of how much energy is used, and that would be megawatt-hours.  We also note that Mr. Poch has stated that the word "targets" isn't necessary, that maybe process improvements or whatever could be discussed and perhaps settled at the ADR.  And finally, if there are some concerns about scope, perhaps some scoping language with the inclusion of megawatt-hours might be useful.  That is acceptable.


Those are VECC's submissions.  Thank you. 


MS. NOWINA:  Thank you, Mr. Wightman.


Dr. Ainslie?


MR. ALEXANDER:  Madam Chair, one thing I forgot to mention in any submissions was, you asked a question to Mr. Poch about 2.1(b).


MS. NOWINA:  Yes.


MR. ALEXANDER:  Just to clarify, because that was an issue that Pollution Probe was proposing, in terms of everything there, I believe the focus of that particular issue is the process that would have been involved with respect to the evaluation.  So this wouldn't necessarily fall into that, but just the process of that aspect. 


MS. NOWINA:  So you agree with Mr. Poch's description of that?


MR. ALEXANDER:  Yes. 


MS. NOWINA:  Thank you. 


DR. AINSLIE:  Energy Probe supports Mr. Poch's submission and Pollution Probe and Mr. Wightman on megawatt-hours. 


MS. NOWINA:  That is it?  Thank you. 


DR. AINSLIE:  Madam Chair, since another issue has come up in your discussion on 2.1, I apprehend there may be some modest confusion here, and yet this might fit into a discussion at the end of our proceeding, unless you want me to proceed now. 


MS. NOWINA:  We can leave it to the end if you think there is anything you need to -- 


DR. AINSLIE:  It is merely a sort of a technical problem in the way we have numbered the issues.


MS. NOWINA:  All right, thanks.


Mr. Barr?


MR. BARR:  Thank you, Madam Chair.

Ontario Power Generation doesn't take a position on this issue. 


MS. NOWINA:  All right, thank you.


Mr. Cass, do you have a reply?


REPLY SUBMISSIONS BY MR. CASS:

MR. CASS:  I do, Madam Chair, very briefly, thank you.


At the conclusion of his submissions, Mr. Poch made his argument to bring the proposed issue within the context of the revenue requirement submission that is actually before the Board.


I tried to make a note of this, and I think I got it more or less accurately.  He said in the allocation of the budget it is important that some attention be paid to energy.  That was the submission that Mr. Poch made to describe the relevance of the disputed issue for the Board's determination of expenditure, revenue requirement, and fees for 2008.


I think it is important to make clear, Madam Chair, that of course the OPA pays attention to energy in the design and delivery of its programs.  When I said that the OPA does not have megawatt-hour targets, I did not mean to imply in any way that the OPA does not pay attention to energy.  In fact, I think Mr. Poch himself took you to a number of references to show how the OPA does indeed pay attention to energy.


In this context, for example, Mr. Poch provided to you Exhibit KI.1, which is a set of two tables from the IPSP proceeding.  The second of these two tables does indeed address terawatt hours, and thereby does give some consideration to energy.


However, contrary to what I think Mr. Poch attempted to say to you, this second table shown as Table 4 does not purport to set targets or goals.  It is a description of potential, potential energy savings set out in terawatt hours.


Again, the point that I started with in my submissions-in-chief I think is an important point for the Board to begin its consideration of this issue.  The OPA does not have megawatt-hour targets or terawatt-hour targets.  Yes, it pays attention to energy, but it does not set targets in that fashion.


So really, pursuing the proposed expansion of Issue 2.1(a) in this case can only mean one thing:  Should there be some externally created or imposed megawatt-hour targets for the OPA?  Since the OPA does not have them for the Board to consider these sorts of targets, it can only mean some consideration of externally created targets.


This is where the OPA parts company with what has been said by the intervenors in support of the expansion of the issue.


Mr. Poch did give a number of reasons why it would be appropriate for the OPA to be guided by megawatt targets or goals or something perhaps a little less strict than targets.


In my submission, regardless of how many of these reasons there may be why it might be appropriate for the OPA to have megawatt-hour targets, that is really an issue to be taken up with the government.


We have the way in which the government has stated goals and expectations for the OPA in the directives.  And as has been pointed out by others, nowhere in any of the directives is there a reference to megawatt-hours.  There are many references to megawatts.


So one key example of this is the low-income directive that's already been referred to both by me and by others.  Mr. Poch gave his reasons why this directive should have an energy focus because of its low-income orientation.  Those may well be very valid reasons, but when it comes down to the government's expectations, they are stated in terms of megawatts, not energy.

So all of these reasons that Mr. Poch gives why there should be megawatt targets for the OPA essentially come back to the directives, because in the context of a low-income directive where he has his reasons why it should be an energy focus, in fact the directive states expectations in terms of megawatts.

So not only is the question here whether there should be an externally created or imposed target for the OPA; it seems to be the question is should that be externally or imposed from somewhere other than the government. Again, in our submission, that is not appropriate.  The government has set out its expectations in the directives.  It is not appropriate that there be some other new targets created or imposed for the OPA.

Again the reasons for that are what I stated in argument-in-chief.  First of all, this would but the OEB in the position of setting the OPA's goals and priorities, notwithstanding what is said in the directives.  In our submission, that is not appropriate for a revenue requirement case where the Board is reviewing expenditures, revenue requirement and fees.

Secondly, it would potentially change the direction set for the OPA directives because, again, the focus of the directives is on megawatts and creating an external creation or imposition of megawatt-hour targets could well cause the focus to come off the megawatts that are so clearly stated as targets in the directives.

Those are my submissions in reply.  Thank you. 


MS. NOWINA:  Mr. Cass, you have been very clear that your concern is about the definition of targets.  You also just said in these submission that of course the OPA pays attention to energy.

I interpret the position of some of the intervenors to be that they want to examine how much or how well the OPA pays attention to energy in the context of cost-effectiveness. If it is not appropriate to examine that question under this issue, does the OPA believe it is appropriate to examine it under one of the other issues on the Issues List?


MR. CASS:  I am sorry to be difficult, Madam Chair, but to me it is really just stating the targets proposition in a different way. In other words, if what intervenors are saying is we want to test how much attention you are paying to energy, notwithstanding what is said in the directives by way of setting your targets, it is really, again, just putting the Board in the position of doing something that the government has never said in the directives.  And that is assessing the extent of the OPA's efforts in relation to energy as opposed to peak.

So whether you take it off the word "target" and move it to something else, I don't think makes a lot of difference.  In my submission, the Board would still be put in the position of assessing the OPA's performance in relation to energy, or proposed performance in 2008 in relation to energy, when in fact that is not the standard by which the directives set up the OPA to be measured. 


MS. NOWINA:  May I put it in my words, again, then, and get your response to that? If the question is one of examination of the cost-effectiveness of the OPA's expenditures regarding these programs and the ability to examine that cost-effectiveness in terms of energy, you feel that that is not an appropriate issue for this hearing? 


MR. CASS:  Yes.  I think by putting it that way, Madam Chair, you have helped me to crystallize my response and my thinking on that. In my submission, the Board's consideration of things like cost effectiveness needs to occur in the context of the directives, and in the context of what the directives say about the goals and targets and expectations of the government.


MS. NOWINA:  All right, thank you. 


MR. POCH:  Madam Chair, I am not seeking rebuttal.  I just wanted to clarify.  My friend did point you to exhibit K-1.1 and noted the heading there refers to potential.  I just want to be clear.  That document, it is a bit ambiguous if you look at the bottom line of the table.  It says "total proposed savings" -- and I didn't make copies, but I can leave this with Board Staff -- Exhibit "D", Tab 4, Schedule 1, attachment 4, page 5, two pages later, basically.

They break the number down by region and there the heading is "proposed regional energy conservation savings 2008 to 2027".  It's not ambiguous, and I'll just leave that --


MS. NOWINA:  That is another exhibit from the IPSP filing?


MR. POCH:  Again, IPSP.  I think it is beyond doubt that the OPA has -- 


MS. NOWINA:  That is getting into rebuttal, Mr. Poch. 


MR. POCH:  Yes, I'm sorry.  Just because the headings were ambiguous, I wanted to provide something which makes it clear what the OPA's intent was there.


MS. NOWINA:  Thank you.  We'll note the reference.


QUESTIONS BY THE BOARD:

MR. VLAHOS:  Mr. Poch, can I just follow up on a couple of matters?

As you know, there is a debate at least in some people's minds in terms of the role of this Board or the Board's authority in setting a revenue requirement and fees for the OPA, and you have been present the last two or three years and have been there for maybe one or two of those cases.

Are you familiar with the arguments that have been presented by other parties?


MR. POCH:  Well, my memory is not as good as it used to be, but yes.  I think I couldn't forget that, sir. 


MR. VLAHOS:  I just wonder, I guess what's added to the mix this time for 2008 is the fact that there is an IPSP, so I'm just wondering -- this discussion, this debate about scoping -- whether I should be further concerned than I would have been other times.


MR. POCH:  I think your point is well taken, sir, that we can't ignore the fact, the elephant in the room, as it were -- the elephant on the Board's workload certainly – that's the IPSP. We certainly want to approach this in that context.  I think I said earlier, and if I didn't, I should say the Board will have some opportunity to look at the near-term, the first three-year plan in the IPSP.  That is the more immediate focus of that proceeding, but 2008 will be gone by the time the Board can speak on the near-term plan and this hearing is about 2008.

Having said that, I don't want to be taken as suggesting that this is a substitute for the depth and scope of the IPSP with respect to 2008.  I think it is clear, I readily acknowledge, that the level of discussion here and the focus of discussion here is different and is about ensuring efficient spending, primarily.  And indeed my friend Mr. Alexander already made the point.  The Board has jurisdiction to look for economic prudence in the spending proposal that is before it from its -- and I would -- quite apart from whether OPA is meeting its directives under the directives, it is the same debate we had for a week in the IPSP proceeding.  The Board has two heads of power here. In looking at that question of economic prudence, I acknowledge that it would be not a productive use of everyone's time to sit down and debate the IPSP in this context. 


MR. VLAHOS:  But in a sense we are doing that now, aren't we?


MR. POCH:  I think what we would propose -- I think it is inevitable.  The Board has recognized in past decisions, Issues Days in this matter, it has got a bit of a conundrum.  How do you see decide if a budget is reasonable without looking behind the budget and seeing what it is being spent on?  I think the Board has sought to strike some balance; it's saying:  Well, we are going to look at it in a high level.  As I tried to say in my opening words, we want to make sure OPA is being efficient, is pacing itself appropriately and is not misdirecting itself.

So the answer to my friend saying we don't have targets, one answer maybe is: Well, you should.  You should have goals, at least.  Be more explicit in your strategic objectives or whatever.  You should have goals.  You have misdirected yourself.


MR. VLAHOS:  Mr. Poch, as you pointed out, at a high level I guess the Board does have that mandate; or I read that as such. It is that balance that we have to strike and you know it is not an easy task every time. You're saying that it is not meant to be a substitute, but can you tell me whether I should be concerned that if there is a risk, that we may end up, our decision, to be a substitute? 


MR. POCH:  Well, I think obviously the Board has to control this process, and I respect that you have a challenge in that regard.  I have given you my spin on it.  I think, of course, everybody in the room is wrestling with having to do the IPSP proceeding and doesn't want to do it twice, but, yes, it is a trap that you can fall into, if you will.

I think the Board has a responsibility here.  It has no choice.  It has at some level to satisfy itself that the OPA is on track. So for example, in the specifics of this issue, you know, it would not be appropriate for me to come in here and file my evidence on what the conservation program and measures should be going out to 2025, and then let's backtrack and see what, you know, what you need to do in specific terms this year.

I mean, that would be duplicative of the Board's efforts, and even then, I am not even sure we are going to go into that much detail in the IPSP proceeding, but you know that would be a waste of resources.


Having said that, I think if you look at it at the other extreme, the one I mentioned a moment ago, if, as we've heard, the OPA has -- it claims to have no targets for megawatt-hours.  And again, we think the Board can look at it at that general level.


Well, the Board should hear from the parties.  Is it a misdirection on the OPA's part to be pursuing its megawatt targets without setting more specific goals for itself on megawatt-hours?  That is the level I think in the end that the Board will have to make a decision on this, if it does indeed have to make a decision on evidence, as opposed to some other resolution. 


MR. VLAHOS:  Mr. Poch, you have recognized that this Board has to exercise some control of the process and the subject matter, and I guess the control starts now, starts today, as part of the Issues List.


And in that regard I would ask you to look at -- just pick one -- 2.1.  It's the opening paragraph, the opening two lines; and that same wording repeats in, I believe, most of the other issues.


I note there -- and let me just read it for the record.  It says, 2.1:

"Has the OPA presented a reasonable and appropriate 2008 budget for programs and activities to achieve strategic objective number 2?"


And that sort of leaves my concerns about the scoping of this and potential risks.  Would the words "associated with" instead of "to achieve", would that offend anything that you are trying to accomplish here? 


MR. POCH:  No.  In fact, sir, I think that might be an improvement in the wording.  I think it is fair that the Board isn't going to do a rigorous testing of whether or not -- at this point.  It would be a challenge to forecast with any accuracy whether they will in fact achieve.


The question is:  Are they setting themselves a road map that is a reasonable road map with the goal of achieving?  So, word it as you will.  I think that is understood.  I think I can speak for the parties -- 


MR. VLAHOS:  All right.  Thank you for that, because those words would seem to be more in tune with the wording of the issue as we progress to As and Bs, et cetera, the part components of it.  So you would not object with replacing "to achieve" with "associated with"? 


MR. POCH:  Yes, I have no objection.  I think, though, to be fair, the emphasis we are placing on it is:  Is it a reasonable and appropriate budget, both in amount and in allocation amongst different efforts that OPA is making?  That is what we are focused on, and again, at a coarse level, as opposed to a detailed. 


MR. VLAHOS:  All right.  Thank you for those answers. 


MR. ALEXANDER:  Mr. Vlahos, if I may add something briefly, I think the Board can take comfort in a couple of things as well.

First off, the Board has made very clear on page 2 of Procedural 1 that the scope of review in this proceeding is limited to a review of the OPA's proposed expenditures and revenue requirements, and the fees that the OPA proposes to charge for 2008.  So I think the Board has made clear its concern on that.


I think the second thing is actually a statement in the IPSP filing itself.  I unfortunately do not have copies for you, but in EB-2007-0707, Exhibit "B", Tab 1, page 7, there is a statement that says:

"All of the programs to meet the 2010 goals will be carried out in accordance with directives issued by the Minister of Energy.  As a result, they will not be carried out in accordance with the procurement process for which the OPA is seeking OEB approval."


So I think that might offer the Board some comfort with respect to the scope a little bit.  I just draw that to your attention. 


MR. VLAHOS:  Thank you, sir.  Maybe I don't have the full understanding of the implications of what you said, but I will read the record.  Thank you.


MS. NOWINA:  Dr. Ainslie, you wanted to make a point?


DR. AINSLIE:  Yes, thank you very much, Madam Chair.


The structure of question 2 and all of 2 apparently has created some modest confusion.  2.1, as Mr. Vlahos has pointed out, 1.1, 3.1, and 5.1: the language of those questions are all comparable, and are intended to elicit similar responses out of each of the objectives.


My suggestion to the Panel is that we -- there may be some benefit, seeing as that 2.1 is a stand-alone question, separate and apart from 2.1(a) and (b) -- that is, (a) and (b) are different questions -- that we renumber 2.1(a) as 2.2 and 2.1(b) as 2.3, with the permission and approval of my intervening friends, and Board Staff and the Panel.  That might assist.


In addition to which, I might also suggest we take up Mr. Vlahos's language to remove the verb "achieve" and insert "associated with", not only in 2.1 extant, but also 1.1, 3.1, and 5.1.  That might aid, in terms of clarification here.  Thank you. 


MS. NOWINA:  Mr. Cass, why don't we go to you now?  And then we will do another round and come back to you for final words.


MR. CASS:  Just on those proposed changes by Dr. Ainslie, Madam Chair?

 
MS. NOWINA:  Well, those are the only questions I believe that the Board has.  Mr. Vlahos had some wording changes.  Or any response you wanted to make to any other comments? 


MR. CASS:  Yes.  Oh, I have no difficulty with the wording change, removing the words "to achieve" and replacing that with something to the effect of "associated with".  And I think it would make sense, as Dr. Ainslie has said, to do that in each of the issues that contains that similar wording.


I am in the Board's hands with respect to the renumbering that Dr. Ainslie has proposed.  I don't feel strongly one way or the other about whether the renumbering is an improvement or not on the Issues List.  I don't know if you wanted me to go back and respond to some of the other comments that I heard on the disputed issue. 


MS. NOWINA:  I think not, unless you feel it is important to do it, Mr. Cass.  But I think we understand your position.


Does anyone else have any comment on the renumbering?  It seems to me that is the only thing that we haven't heard from everyone on.  No one has any concerns about that?


Are there any other matters?  All right.  Thank you very much, everyone.  We are now adjourned.

--- Whereupon proceedings adjourned at 10:13 a.m.
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